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OSMANLI HUKUKUNDA HEKiM HATALARINDAN DOLAYI
CEZA SORUMLULUGU

Prof. Dr. Mustafa AVCI*

[nsan  hastalanmigsa/saglign  bozulmugsa  tedavi  edilmeli,
iyilestirilmelidir. =~ Hekim  olmayanin/yetkisiz =~ kimselerin  tedaviye
kalkismasi/tibbi miidahalede bulunmasi hukuka aykiridir; en azindan
tazmin sorumlulugu dogurur, =zorunluluk halinin sartlarma gore
degerlendirilir. Hekimin tedavi amagcli olmayan miidahalesi olumsuz
sonuglanir/zarar verirse hukuka uygunluk sebebinden yararlanamaz.
Hekimin tedavi amacli miidahalesi komplikasyon geliserek olumsuz
sonugclanirsa hekim sorumlu tutulamaz.

Islam hukukgulari, tibbi miidahalenin komplikasyon geliserek 6liime
veya tedavi edilmek istenen hastaliktan daha agir bir hastalifa sebebiyet
vermesi demek olan “sirayet”in dogru yontemleri uygulayan bir hekime
sorumluluk yiiklemeyecegini kabul etmis ve tedavinin basar1 ile
sonuclanmasi anlamindaki seldmeti de tedaviden zorunlu olarak
beklenebilecek bir sonug olarak gérmemistir.

Hekim de insandir ve hata yapabilir. Hekim iyi sonucu garantilemis olsa
bile (tedavi stzlesmesine konulan boyle bir sart hiikiimsiizdiir), kural
ihlali/kusur/taksir yoksa hekim sorumlu tutulamaz, sorumlulugun kaynagi
kusurdur.

Semstileimme el-Halvani'ye (6.1060) soruldu: Bir kiz ¢cocugu damdan
diistii ve bast sisti, cerrahlardan ¢ogu “Kafatasini agarsaniz gocuk oliir”
derken bir cerrah “Bugiin kafatas: agilmazsa ¢ocuk oliir, ben onu agar kizi
iyilestiririm” dese ve ¢ocugun kafasin yarip agsa ama bir veya iki giin sonra
¢ocuk 6lse bu cerrah sorumlu olur mu? Halvani bir miiddet diistindiikten
sonra sOyle cevap verdi: “Eger kafatasimi yarip agma eylemi izinle
gerceklesmis ve tiptaki kurallarin disina (héricti'r-resm) ¢ikmadan mutat bir
sekilde yapilmissa sorumlu olmaz.” Orada bulunanlar soyle dedi: “Cocugun
velileri, yapilan miidahaleye benzeri hastaliklarin tedavi oldugunu
diistinerek izin vermislerdi.” Halvani de soyle cevap verdi: “Bu sdylediginize
bakilmaz, bizzat izne itibar edilir.” Bu sefer sdyle soruldu: Cerrah “6liirse

* Kirikkale Universitesi Hukuk Fakiiltesi Dekanu.
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Sorumlulugu

sorumlulugu kabul ediyorum” demis olsa sorumlu olur muydu? Halvani:
“Hay1r” dedi.

Hekim kusuru varsa (malpraktis) kotii/olumsuz sonugtan sorumlu
tutulur. Osmanli mahkeme kayitlarinda malpraktis “kaza vaki olmak”
seklinde ifade edilmistir.

Hukuk tarihi kaynaklarinda hekim hatalarindan dolay1r tazmin
sorumlulugu konusu tizerinde durulmus; ancak ceza sorumlulugu pek konu
edilmemis, sadece hekim olmayanlarin tedaviye kalkismalari halinde
cezalandirilacaklar1 soylenmistir. Izin verilmemis ve komplikasyon gelismis
bir tibbi miidahaleyi, hekim olmayan saghk gorevlisi yapmissa onlar da
sorumlu tutulmazlar.

Malpraktis, hekimin meslek kurallaria aykir1 davranmasi, tipta mutat
smir1 istemeden asmast halidir. Hekimin kusuru sonuca gore degil; kural
ihlaline gore belirlenir (Ebu Zehra, el-Cerime, No:504).

Malpraktis, bilirkisi hekim/heyeti tarafindan belirlenir. Ornegin, Isparta
Ser'i Sicil defterinde kay1tli 1062/1652 tarihli bir belgede Hac1 Ahmed adinda
bir hekim, Hac1 Kemal oglu Hac1 $Saban’in oglunun bogazinda olusan bir
yaray1 tedavi edebilecegini soyleyerek agmus ve actigy yeri dikip tedavi
ederken hasta olmistiir. Olaym yasandigi mahalle sakinlerinden bazi
kimseler olayin arastirilmasini istemisler. Bunun tizerine mahkeme Mustafa
Efendi’yi gondererek olay1 incelemek tizere miibasir tayin edilen Cavuszade
Mehmed Bey adinda bir kimse ile isimleri belgenin altinda yazili kisilerden
olusan bir bilirkisi heyeti kurdurmustur. Bu heyet otopsi yaptiktan sonra
hastanin tedavi maksadiyla ameliyat edilmek {izere bogazinin acildigini ve
olmiis oldugunu mahkemede beyan etmisler. Heyette yer alanlardan
Cavuszade Mehmed Bey'in hekim olmasi kuvvetle muhtemeldir. Zira aym
mahkemenin bagka kayitlarindan anlasiimaktadir ki hekimler yaralama ve
darp vakalarinda mahkemece vakanin tespitine memur edilmekteydiler.
Olayda tip mesleginin gereginin yapilip yapilmadigimni tespit edecek
kisinin/heyetin tip ilmini iyi bilen biri olmasi gerektigi agiktr.

Sorumluluk Tiirleri

Objektif sorumluluk: Hammurabi Kanununda hekimin sorumlu
tutulmasinda zararin sart oldugu, kusurun 6nemli olmadigy belirtilmistir.

Subjektif sorumluluk: Subjektif sorumlulugun esasi olan kusur,
tedavinin tip kurallarmma uygun yapilmamasidir. Eski Misir'da tedavi
metotlarina uyulmussa hekim sorumlu olmazdi. Kurallara riayetsizlik kusur

Mayzis 2025
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sayilirdi. Eski Hint'te ve antik Yunan'da tedavide hasta zarar goriirse hekim
kusurlu ise sorumlu tutulmus, kusurun hekimlerden olan bilirkisi heyeti
tarafindan belirlenmesi sart kosulmustur. Roma hukukunda hekim
sorumlulugunda temel unsur kusurdur.

Hekim, segenekler arasindan uygun gordiigu bir metodu (tedavi
teknigini) uygulayabilir.

Tedavi teknigine aykiri/mutada muhalif miidahale sorumluluk
gerektirir: Sag goziimde bir miktar illet olmagla Mosi ‘ben kehhalim’ (goz
hekimi) diye tarih-i kitdbdan dort ay once goziime ilag ederken mutada
muhalif goziime sis sokup halen miisahede oldugu {izre kiilliyen gorme
duyusunu yok etti halen ber vech-i miibeyyen kor olan sag goztimiin diyetini
Mosi’den talep ve dava eyledigimde aramizda miinazaat-1 kesire vukuundan
sonra muslihtin tavassut edip Mosi benimle yetmis bes esedi gurus tizerine
sulh oldu, ben de sulhu kabul ve sulh bedeli olan yetmis bes gurusu elinden
tamamen aldim, hustis-1 mezbtira miiteallik biitiin davalardan Mosi'nin
zimmeti ibra-i &mm-1 kati'ti'n-niza’la ibrd ve 1skat eyledim dedi... ketb
olundu.( 5 Sevval 1097. Bab Mahkemesi 46 Numarali Sicil, Hitkiim No: 720).

Riza sarti nasil saglaniyordu? Aydinlatilmis onam/riza senedi
mahkemedeki beyanin tutanaga gecirilmesi seklinde olmustur. Malpraktis
varsa riza senedi olsa bile hekim sorumlu tutulur (Nil Sar1, “Tip” DIA).

Tedaviye konu hastaliklar/miidahale ornekleri: Ser’iye
sicillerinde/ mahkeme kayitlarinda mesane tasi ve fittk ameliyati, ur (tiimor)
¢ikarilmasi ve goz hastalig1 tedavisi i¢in aydinlatilmis onam (riza senedi)
ornekleri vardir.

Konya Sahibata mahallesi sakinlerinden es-Seyyid Ahmed b. Mehmed,
mahkemede sehirde miisafiren oturan is bu Name v. Simon nam tabib zimmi
mahzarinda ikrar ve takrir-i kelam edip sag goziimiin ¢erasina su inip gérmez
oldu, Name'nin illet-i mezkiirede hazakati beyne’n-nas meshur olmagla
ticret-i maltime ile tabibe miiracaat ettim mukteza-y1 sanati tizere goztime ilag
eylesin esna-y1 mualecede goziimiin illeti dahi ziyade olup koér olur yahut
oltrsem, illet-i ziyadesine ve dem ve diyetime miiteallik amme-i davadan
Name’'nin zimmetini ibra ve 1skat eyledim dedi... ketb olundu (8 Sevval 1162.
KSS 57, 122/2, akt. Demir Alpaslan, Konya $Ser’iye Sicillerinde Riza Senedi
Ornekleri (1659-1749), History Studies, Enver Konuk¢u Armagani, 2012, s.45).

Yaptirimlar

BIOHUKUK SEMPOZYUMU 11
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idari tedbirler: Hekimlik unvanmmi kullanmasinin yasaklanmasi,
hekimlik yapmasimn engellenmesi s6z konusudur. Osmanhda tabip ve
cerrahlarin 6zellikle Istanbul’da muayenehane acabilmeleri i¢in hekimbagsinin
mithrind tasiyan bir ¢alisma izin belgesi almalar1 gerekiyordu. Hekimbasi
zaman zaman Istanbul’ daki miisliiman ve gayrimislim tabip, cerrah, kehhal
ve attarlari, cerrahbasi ve kehhalbasi ile birlikte teftis ve imtihan eder, icazeti
bulunmayan ehliyetsiz kisilerin diikkanlarim kapattirir ve onlari meslekten
menederdi (Sar1, Nil, “Hekimbas1 (Osmanlh Dénemi)” DIA, C:17, s.161-164).

Hekim olmadigr halde hekimlik yapanlarin cezalandirilmasi: “Tip
egitimi almadan hekimlik yapmaya kalkisan, verdigi zarar1 tazmin eder.”
(Ebu Davud, Diyat 23; Nesai, Kasame 41; ibn Mace, Tib 16) hadisine gore
hekim olmayanlarin miidahaleleri hukuka aykir1 kabul edilir ve sonuglarina
gore bu kimselere kisas veya ta'zir cezasi verilir (Karafi, el-Furuk, Beyrut ty.,
IV /355; Hurasi, Hasiye, Beyrut 1318/1900, VIII/111).

Malpraktisi tespit edilen hekime verilen cezalar:

Tazir-i sedid /dayak cezasi: Uzman olmadigr halde uzmanhg gerektiren
tedavi teknigi uygulayan smir1 asmis sayilir ve cezalandirilir.

“Kiigiik Zeyd'in basinda yara olup tabiplik iddiasinda; fakat uzmanlig:
olmayan Hind, anas1 Zeyneb’e basa stirtilmek {izere merhem verip Zeynep
de tarif tizere stirtip kiigiigiin gozii gormez olsa, uzman hekimler ittifakla
merhemin zehirli oldugunu belirtseler Hind’e tazir-i sedid ile men lazimdur.”
(Behcetii'l-Fetava, No:3260).

Hapis cezast: Iki yili agkin siire bobrek ve mesane (idrarmi yapamama)
rahatsizli$1 sebebiyle tedavi goren emekli vezir Ferhad Pasa 24 Sevval 982 (7
Subat 1575) tarihinde oliince ertesi giinti pasanin adamlar1 Divan-1 Ali'ye
basvurup hekimin yanls ilag vererek cliimiine neden oldugu gerekgcesiyle
davaci oldular. Bunun tizerine Sultan III. Murad tezkire hazirlatarak davanin
goriilmesi icin onay ¢ikardi. Hekimbasi Garstiddinzdde Muhyiddin Mehmed
Efendi (6.1575), Istanbul'da hizmet veren hekimler ve davali hekim Divan'a
getirilerek vezirler, Anadolu ve Rumeli kazaskerleri huzurunda yargilandi ve
yanlis tedavi uygulayan hekim bir ¢avusa teslim edilerek hapse konuldu
(Selaniki Mustafa Efendi, Tarih-i Selaniki (haz. Mehmet Ipsirli), Ank.1999,
Tiirk Tarih Kurumu, 1/111).

1851 CK Birinci Fasil m. 13’e gore taksirle ldiirmede fail mazanne-i st
degil (iyi halli) ise diyetle yetinilmesi, mazanne-i st ise ilaveten 1 sene kiirek
veya pranga cezasl dngoriilmiistiir.
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1858 CK m. 182'ye gore taksirle oldiirme dikkatsizlik veya nizamata
riayetsizlikten neget etmisse faile 6 aydan 2 seneye kadar hapis cezasi
ongorulmiistiir.

1858 CK m. 183’e gore taksirle yaralama dikkatsizlik veya nizamata
riayetsizlikten neset etmisse fail 7 giinden 2 aya kadar hapsedilir.

Meslekten men/kamu gorevinde gikarma:

Miisiran-1 izamdan devletlii Ahmed Eytip Pasa'nin kerimesi Hayriye
hanimi tedavi icin istimal edildigi ilaclarin siddet-i tesirinden dolay1
miimaileyhanin inkita-1 teneffiisten vefatina sebep verdigi icra kilman
tetkikat ve kendi itirafi ile sabit olan Hamberhane Hastanesi etibbasindan
kaim-makam Kostantin Kondopolos beyin Askeri Ceza Kanununun 203.
maddesi hitkmiince bir daha tababet edememek tiizere elinde bulunan
tabiplik diplomasi alinarak silk-i askeriden tardi ve altt mah hapsiyle hamil
oldugu nisan ve madalyalarin istirdad: hususuna Divan-1 Harbice verilen
karar ve taraf-1 vala-y1 seraskeride vuku bulan isar tizerine meclis-i mahsus-1
vitkela karartyla bil-istizan irade-i seniye-i cenab-1 padisahi serefsudur
buyrularak serasker miisarunileyhe isar keyfiyet olundugu ba-tezkire-i
samiye emr u izbar olunmakla ifa-y1 muktezasi hususuna himmet buyrulmasi
babinda (24 Tesrinievvel 1307/5 Kasim 1891.” BOA, 1.DH, 1248/97769).

Para cezast: 1870 tarihli Tababet-i Belediye icrasma Dair Nizamname m.
12: diplomasiz hekimlik yapandan 2-7 mecidiye altin1 nakdi ceza almir. Ve
eger tekraren vuku bulursa iki kat1 nakdi ceza ve iki aydan alt1 aya kadar
hapsolunur; m. 13: Onceden hekimlik yapip diplomasini tescil ettirmeyen ve
ilag veren hekimlerden 1-5 mecidiye altim1 nakdi ceza alinur.

Anahtar Kelimeler: Sirayet, Riza Senedi, Islam Hukuku ve Tibbi
Miidahale.
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CRIMINAL LIABILITY FOR MEDICAL MALPRACTICE IN
OTTOMAN LAW

Prof. Dr. Mustafa AVCI
ABSTRACT

If a person is sick/unwell, they must be treated and cured. Attempting
treatment/medical intervention by non-physicians/unauthorized persons is
unlawful; at the very least, it gives rise to liability for damages, which is
assessed according to the conditions of necessity. If a physician's intervention
that is not for treatment purposes results in negative consequences/harm,
they cannot benefit from the justification of legality. If a physician's
intervention for treatment purposes results in negative consequences due to
complications, the physician cannot be held liable.

Islamic jurists have accepted that “sirayet,” which means that medical
intervention causes death or a disease more serious than the one being treated
due to complications, does not impose liability on a physician who applies
the correct methods, and they have not considered safety, meaning the
successful outcome of treatment, as a result that can necessarily be expected
from treatment.

Doctors are human and can make mistakes. Even if the doctor guarantees
a good outcome (such a condition in the treatment contract is invalid), the
doctor cannot be held liable if there is no violation of rules/fault/negligence;
the source of liability is fault.

Shems al-Din al-Halwani (d. 1060) was asked: A girl fell from the roof
and her head swelled up. Most surgeons said, “If you open her skull, the child
will die,” but one surgeon said, “If the skull is not opened today, the child will
die. I will open it and cure the girl.” If he opened the child's skull but the child
died a day or two later, would this surgeon be liable? Halvani thought for a
moment and replied: “If the act of opening the skull was performed with
permission and in accordance with medical rules (héricii'r-resm), then he
would not be responsible.” Those present said: “The child's guardians gave
permission, thinking that the intervention was a treatment for similar
illnesses.” Halvani replied, “That is irrelevant; only the permission itself is
considered.” This time, the question was asked: If the surgeon had said, “I
accept responsibility if he dies,” would he be liable? Halvani said, “No.”
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If a physician is at fault (malpractice), they are held responsible for the
adverse outcome. In Ottoman court records, malpractice is expressed as “an
accident occurring.”

Legal history sources focus on the issue of liability for compensation due
to physician errors; however, criminal liability is not discussed much, except
to say that non-physicians who attempt treatment will be punished. Non-
physician healthcare workers who perform unauthorized medical
interventions that result in complications are not held liable.

Malpractice is defined as a physician's violation of professional rules or
exceeding the customary limits of medicine. The physician's fault is
determined based on the violation of the rule, not the outcome (Ebu Zehra, el-
Cerime, No:504).

Malpractice is determined by an expert physician or panel of physicians.
For example, in a document dated 1062/1652 recorded in the Isparta Sharia
Registry, a physician named Hac1 Ahmed opened a wound on the throat of
Haci1 Saban, son of Hac1 Kemal, claiming he could treat it, and while suturing
and treating the wound, the patient died. Some residents of the neighborhood
where the incident took place requested an investigation. Upon this, the court
sent Mustafa Efendi and appointed a person named Cavuszdde Mehmed Bey,
who was appointed as a court clerk, to investigate the incident and formed an
expert panel consisting of the persons whose names are written at the bottom
of the document. After performing an autopsy, this committee stated in court
that the patient's throat had been cut for the purpose of treatment and that he
had died. It is highly probable that Cavuszade Mehmed Bey, a member of the
committee, was a physician. This is evident from other records of the same
court, which show that physicians were appointed by the court to determine
the facts in cases of injury and assault. It is clear that the person/committee
determining whether the requirements of the medical profession were met in
this case must be someone knowledgeable in medical science.

Types of Liability

Objective liability: The Code of Hammurabi states that a physician is
held liable for harm caused, regardless of fault.

Subjective liability: The basis of subjective liability is fault, which is
defined as failure to perform treatment in accordance with medical rules. In
ancient Egypt, physicians were not held liable if they followed treatment
methods. Failure to comply with the rules was considered fault. In ancient
India and ancient Greece, if the patient was harmed during treatment, the
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physician was held liable if he was at fault, provided that the fault was
determined by a panel of expert physicians. In Roman law, the fundamental
element of physician liability is fault.

The physician may apply a method (treatment technique) that he deems
appropriate from among the options.

Intervention contrary to/opposite to the treatment technique requires
responsibility: With a slight illness in my right eye, Mosi, the ‘ben kehhalim’
(eye doctor), applied medicine to my eye four months ago, contrary to the
norm, inserting a needle into my eye and, as is still observed, completely
destroying my sense of sight, as is still evident. When I demanded
compensation from Mosi for my right eye, which was now clearly blind, and
after much dispute between us, mediators intervened and Mosi settled with
me for seventy-five silver coins. I accepted the settlement and took the
seventy-five gurus from him in full. I released Mosi from all claims related to
the aforementioned matter with a general and final release from liability. It
was written. (5 Shawwal 1097. Bab Court Register No. 46, Judgment No. 720).

How was consent obtained? Informed consent/consent form was
recorded in the court minutes. Even if there is a consent form, the physician
is held liable if there is malpractice (Nil Sar1, “Medicine” DIA).

Examples of diseases/interventions subject to treatment: There are
examples of informed consent (consent forms) in Sharia records/court
records for bladder stone and hernia surgery, tumor removal, and eye disease
treatment.

Es-Seyyid Ahmed b. Mehmed, a resident of the Sahibata neighborhood
in Konya, stated in court in the presence of the physician Simon, a non-
Muslim residing in the city, that water had entered his right eye and he had
lost his sight. Since Simon's skill in treating this condition was well known
among the people, he paid him the fee I consulted the physician, who
administered medicine to my eye according to his profession. If, during the
course of treatment, my eye condition worsens and I become blind or die, I
release Name from liability and waive any public lawsuit related to the
worsening of my condition, blood money, or compensation... It was written.
(8 Shawwal 1162. KSS 57, 122/2, cited in Demir Alpaslan, Examples of
Consent Documents in the Konya Sharia Registers (1659-1749), History
Studies, Enver Konuk¢u Armagani, 2012, p.45).

Sanctions
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Administrative measures: Prohibition of using the title of physician and
prevention from practicing medicine. In the Ottoman Empire, physicians and
surgeons, especially in Istanbul, were required to obtain a work permit
bearing the seal of the chief physician in order to open a clinic. The Chief
Physician would periodically inspect and examine Muslim and non-Muslim
physicians, surgeons, barbers, and apothecaries in Istanbul, along with the
chief surgeons and chief barbers. He would close the shops of unqualified
individuals without a license and ban them from the profession (Sari, Nil,
“Chief Physician (Ottoman Period)” DIA, C:17, pp.161-164).

Punishment for practicing medicine without being a physician: “Those
who attempt to practice medicine without medical training shall compensate
for the damage they cause.” (Abu Dawud, Diyat 23; Nasa'i, Kasame 41; Ibn
Maja, Medicine 16). According to this hadith, interventions by non-physicians
are considered unlawful, and depending on the consequences, these
individuals are subject to retribution or ta'zir punishment (Karafi, al-Furuk,
Beirut n.d., IV/355; Hurasi, Hashiya, Beirut 1318/1900, VIII/111).

Penalties imposed on physicians found guilty of malpractice:

Severe punishment/corporal punishment: A physician who performs a
treatment technique requiring expertise without being a specialist is
considered to have exceeded their limits and is punished.

“Little Zeyd had a wound on his head and claimed to be a physician;
however, Hind, who was not a specialist, gave ointment to his mother Zeyneb
to apply to his head, and Zeyneb applied it as instructed, causing the child to
lose his sight. If specialist physicians unanimously determine that the
ointment was poisonous, Hind must be punished with severe punishment.”
(Behcetii'l-Fetava, No:3260).

Prison sentence: Retired vizier Ferhad Pasha, who had been receiving
treatment for kidney and bladder (inability to urinate) problems for over two
years, died on 24 Shawwal 982 (February 7, 1575), his men applied to the High
Council the next day and sued the physician on the grounds that he had
caused his death by prescribing the wrong medicine. Upon this, Sultan Murad
III had a memorandum prepared and gave his approval for the case to be
heard. The chief physician, Garstiddinzade Muhyiddin Mehmed Efendi (d.
1575), the physicians serving in Istanbul, and the defendant physician were
brought before the Divan and tried in the presence of the viziers and the qazis
of Anatolia and Rumelia. The physician who had administered the incorrect
treatment was handed over to a sergeant and imprisoned (Selaniki Mustafa
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Efendi, Tarih-i Selaniki (ed. Mehmet Ipsirli), Ank.1999, Tiirk Tarih Kurumu,
1/111).

According to Article 13 of the First Chapter of the 1851 Penal Code, if the
perpetrator of manslaughter is not mazanne-i st (of good character),
compensation is sufficient; if mazanne-i sti, an additional sentence of 1 year
of hard labor or shackles is prescribed.

According to Article 182 of the 1858 Penal Code, if manslaughter results
from negligence or failure to comply with regulations, the offender shall be
sentenced to imprisonment for a term of six months to two years.

According to Article 183 of the 1858 Penal Code, if negligent injury arises
from carelessness or failure to comply with regulations, the perpetrator shall
be imprisoned for a term of 7 days to 2 months.

Disqualification from profession/removal from public office:

It was established through investigations and his own confession that Dr.
Kostantin Kondopolos, a physician at the Hamberhane Hospital, caused the
death of Hayriye Hamim, daughter of the distinguished Ahmed Eytip Pasha,
by administering medication that was too strong for her treatment, leading to
respiratory failure. -makam Kostantin Kondopolos Bey was dismissed from
the military with his medical diploma revoked, preventing him from
practicing medicine again, in accordance with Article 203 of the Military Penal
Code. He was sentenced to six months' imprisonment and ordered to
surrender his insignia and medals. The decision was made by the Military
Court of Appeals and, upon the recommendation of the Grand Vizier, the
Council -i mahsus-1 viikela decision, with the permission of His Majesty the
Sultan, it was decreed that the serasker be notified of this matter by a samie
memorandum, and that he be instructed to carry out the necessary actions.
(October 24, 1307 /November 5, 1891." BOA, I.DH, 1248 /97769).

Fine: Regulation on the Practice of Municipal Medicine dated 1870,
Article 12: Those who practice medicine without a diploma shall be fined 2-7
gold coins. If the offense is repeated, the fine shall be doubled and the offender
shall be imprisoned for two to six months; Article 13: Physicians who have
previously practiced medicine but have not registered their diplomas and
who dispense medicine shall be fined 1-5 gold mecidiye coins.

Keywords: Contagion, Consent Form, Islamic Law, and Medical
Intervention.
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HEKIMLERIN DOGRU BILDiGI YANLISLAR
Prof. Dr. Dr. h.c. Hakan HAKERI*

Ozellikle hekimlerin hatali tibbi miidahalelerinde ceza sorumlulugu,
bilingli taksire gore belirlenir. Tibbi miidahale neticesinde meydana gelen
sonug, zaten literatiirde karsilasilabilecek durum olarak belirlenmis ise
komplikasyondur.

Riza konusunda da hekimlerin dikkat etmesi gereken hususlar
bulunmaktadir. Hastamin rizasinin  almamadigr  hayati  tehlikesinin
bulundugu ve bilincinin kapali oldugu acil durumlar ile hastanin bir
organinin kaybina veya fonksiyonunu ifa edemez hale gelmesine yol acacak
durumun varhig halinde, hastaya tibbi miidahalede bulunmak icin rizasi
aranmaz (Hasta Haklar1 Yonetmeligi m. 24). Miidahaleye basladiktan sonra
hastanin rizasimi geri almasi tibbi yonden sakinca bulunmamasina baghdar.

Anayasa’nin 17. maddesi geregi tibbi zorunluluklar ve kanunda yazil
haller disinda kimsenin viicut biitiinltigtine dokunulamaz. Bu sebeple halk
saglig1 gerektiren hallerde de hastanin rizas: sart degildir. Cocukluk dénemi
agillar1 da bakanhg rutin as1 takviminde oldugundan ebeveynin rizas:
aranmaz.

Tibbi miidahaleyi hukuka uygun kilan en 6nemli sey aydinlatilmis
rizadir. Hasta aydmlatma formunun altina okudum, anladim, kabul
ediyorum seklinde beyanim yazmalidir. Riza formu bilgilendirmeyi yapan ve
tibbi miidahaleyi gergeklestirecek saglik meslek mensubu tarafindan
imzalanir (HHY m. 26). Hasta kiiciik ya da aywrt etme giicti yoksa yasal
temsilcisine imzalatilir.

21.07.2025 tarihinde Organ ve Doku Alinmasi, Saklanmasi, Asilanmasi
ve Nakli Hakkinda Kanun’da organ nakli ile ilgili olarak énemli degisikler
yapilmstir (7557 sayili Kanun m. 13). Hitkme gore bir kimse sagliginda
viicudunun tamamini veya organ ve dokularini, tedavi, teshis ve bilimsel
amaglar icin brraktigimi giivenli kimlik dogrulama araclarimi kullanarak e-
Devlet Kapis1 veya Saglik Bakanliginca kurulan bilisim sistemleri {izerinden
beyan etmis ya da resmi veya yazili bir vasiyetle belirtmis veya bu konudaki
istegini iki tanik huzurunda agiklamis ise oliiden organ veya doku alinr.

* The Law Office Istanbul.
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Bagisqinin  saghginda acikladig1 iradesinin yakinlarmin hilafina olmasi
halinde bagis¢inin iradesi esas alinr.

Son olarak ise kisaca oliimciil teshisten soz etmekte yarar vardir.
Hastanin manevi yapis: tizerinde olumsuz tesir yapmak suretiyle hastaligin
artmasi ihtimalinin bulunmas: ve hastaligin seyrinin ve sonucunun vahim
goriilmesi hallerinde teshisin saklanmasi hukuka uygundur (HHY m. 19).
Burada en belirleyici husus, hastanin ruhsal durumudur.

Anahtar Kelimeler: Hekim Sorumlulugu, Hatali Tibbi Miidahale,
Komplikasyon, Aydinlatilmis Onam.
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COMMON MISCONCEPTIONS AMONG PHYSICIANS
Prof. Dr. Dr. h.c. Hakan HAKERI
ABSTRACT

It is observed that, in daily medical practice, physicians often hold
incorrect opinions on many legal issues. Particularly, physicians are not
aware of these misconceptions and assume that what they are doing is correct,
or they are misinformed that it is correct.

In cases of physicians’ faulty medical interventions, criminal liability is
determined according to conscious negligence. If the outcome of a medical
intervention is already defined in the literature as a possible occurrence, then
it is a complication.

There are also points that physicians need to pay attention to regarding
consent. In emergency situations where the patient’s consent cannot be
obtained due to life-threatening circumstances and unconsciousness, or when
there is a situation that would result in the loss of an organ or in the inability
of an organ to perform its function, the patient’s consent is not required for
medical intervention (Patient Rights Regulation, Art. 24). Whether the
patient’s withdrawal of consent after the intervention has begun will be valid
depends on whether this poses a medical risk.

According to Article 17 of the Constitution, no one’s bodily integrity may
be interfered with except in cases of medical necessity and as prescribed by
law. For this reason, in situations required for public health, patient consent
is not necessary. Childhood vaccinations, since they are included in the
Ministry of Health's routine vaccination program, also do not require parental
consent.

The most important element that renders a medical intervention lawful
is informed consent. The patient should write under the patient information
form: “I have read, understood, and accepted.” The consent form must be
signed both by the healthcare professional who provides the information and
the one who performs the medical intervention (PRR, Art. 26). If the patient
is a minor or lacks the capacity to act, the form must be signed by their legal
representative.

On 21 July 2025, significant amendments were made to the Law on the
Procurement, Preservation, Vaccination, and Transplantation of Organs and
Tissues with respect to organ transplantation (Law No. 7557, Art. 13).
According to this provision, if a person, during their lifetime, has declared —

BIOHUKUK SEMPOZYUMU 21



Prof. Dr. Dr. h.c. Hakan Hakeri - Hekimlerin Dogru Bildigi Yanlhslar

by means of secure identity verification tools via the e-Government portal or
an information system established by the Ministry of Health, or through an
official or written will, or expressed their wish in the presence of two
witnesses — that they donate all or part of their body or organs and tissues for
treatment, diagnosis, or scientific purposes, then organs or tissues may be
removed from the deceased. If the donor’s declared intention during their
lifetime contradicts the wishes of their relatives, the donor’s intention
prevails.

Finally, it is useful to briefly mention the issue of a fatal diagnosis. In
cases where disclosing the diagnosis may negatively affect the patient’s
psychological state, thereby increasing the severity of the illness, and where
the course and outcome of the disease are considered grave, withholding the
diagnosis is lawful (PRR Art. 19). The most decisive factor here is the patient’s
mental condition.

Keywords: Physician Liability, Medical Malpractice, Complication,
Informed Consent.
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BEYAZ KOD UYGULAMASI iLE SAGLIKTA SIDDETIN
DEGERLENDIRILMESIi: AMASYA iLi ORNEGI

Av. Neslihan DALKIRAN"
Dr. Ozgiir DALKIRAN™

Saglik hizmet sunumu sirasinda saglik calisanlaria yonelik siddet,
gerek is yerlerinde gerekse saglik hizmeti gorevlerinden dolay: is yeri disinda
bile her gecen giin artmaya devam etmektedir. Diinya Saghk Orgiitii,
Uluslararas: Calisma Orgiitii ve diger saglik meslek kuruluslarinin yapmug
oldugu calismalar gostermektedir ki, saglik meslek mensuplarmin siddete
maruz kalma oranlar1 diger meslek gruplar ile karsilastirildiginda hem
tilkemizde hem de diinya genelinde ytiiksek oranlar da seyretmektedir.

Ulkemiz de saglikta siddetin 6nlenmesine yonelik ilk diizenleme Hasta
ve Calisan Giivenliginin Saglanmasina Dair Yonetmelik (06.04.2011) ile
yapilmustir. Akabinde saglikta siddet konusunda atilan en 6nemli adimlardan
biri 28.04.2012 tarihli ve 28277 sayili Resmi Gazete’de yaymmlanan “Saglik
Bakanligi Personeline Karsi Islenen Suglar Nedeniyle Yapilacak Hukuki
Yardimm Usul ve Esaslar1 Hakkinda Yonetmelik” ve Saghik Bakanliginin 2012
yilinda ¢ikarilan genelgesi ile baslatilan Beyaz Kod uygulamasz ile olmustur.

Beyaz Kod Sistemi; yasal mevzuat ile sistem kapsaminda yer aldigi
belirtilen personelin gérevi sebebiyle maruz kaldig: ve Ceza Yasalarinda sug
olarak tamimlanan eylemler sebebiyle konunun, Bakanlik tarafindan
olusturulan sisteme kayd ile adli mercilere intikalini ve olaym magdurunun
talebi halinde tarafma Bakanlik vekillerince hukuki yardim saglanmasini
ama¢ edinen bir sistemdir. Kisacasi sistem, siddete ugramus saglik
calisanlarina yonelik 6nemli bir uygulama aracidir. Dayanagm 663 sayili
Kanun Hiitkmiinde Kararname'nin 54. maddesi, Saglik Bakanlig: Personeline
Kars1 Islenen Suclar Nedeniyle Yapilacak Hukuki Yardimin Usul ve Esaslar1
Hakkinda Yonetmelik ile Saglik Bakanligr Hukuk Miusavirligi'nin 2012/23 ve
2016/3 say1il1 Genelgesinden alan Beyaz Kod Sistemi, aslen saglikta siddetin
onlenmesi i¢in olusturulmustur.

Saglikta siddeti 6nlemek, meydana geldiginde ise saglk personelinin
hak ve menfaatlerini korumak tizere olusturulan sistemde; beyaz koda tabi

* Amasya Il Saglik Miidiirlagii Sorumlu Avukat.
~* Goyniicek 1 No.lu Aile Sagligi Merkezi Hekimi.
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eyleme maruz kalan personelin basvurdugu andan hukuki yargilamanin
sonlanmasina kadar tiim stire¢ takip edilmektedir.

Calisma alanimiz olan Amasya ilinin bu konuda istatistikleri
incelendiginde; Siddet olayr gerceklestiginde saglik calisanlari beyaz kod
basvurusu yaparken oncelikli olarak is yerlerinde bulunan Calisan Guivenligi
Birimini tercih etmislerdir. Siddet olay1 en ¢ok poliklinik ve acil servis
alanlarinda meydana gelmis ve en ¢ok hekimler siddete maruz kalmustir.
Saghk calisanlarimin daha gok hasta yakinlari tarafindan siddete maruz
kaldigr gortilmustiir. Beyaz kod kapsaminda olup Cumhuriyet Savciliina
intikal ettirilen vakalardan cogunlugunda Kovusturmaya Yer Olmadig:
Karar1 verilmistir. En ¢ok uygulanan sug tiirti hakaret sugu oldugu goriilmiis
olup suglarin ¢ogundan mahktimiyet karar1 verilse de bu mahktmiyet
hitkmtniin genellikle Hikmiin Aciklanmasmin Geri Birakilmasi karari
verildigi gortilmiistiir. Saniklarmn adli siciline bakildiginda daha 6nce baska
suglardan Hitkmiin Aciklanmasi Karar1 olan ve yahut birden ¢ok kez saglik
¢alisanina siddet uygulayan Saniklarin olmast Hitkmiin A¢iklanmasinin Geri
Birakilmas: kararlarmin sug islenmesini onleyecek bir yaptirrm olmadigim
ortaya koymaktadir.

Saglik is yerlerinde oncelikle; siddetin nedenleri arastirilmali ve ortaya
cikan sonuglara gore gerekli ©nlemler alnmaldir. Siddeti doguran
nedenlerin ortadan kaldirilmasiyla siddetin énlenmesi ve azalmasi agisindan
onemlidir. Saglikta siddetin o6nlenmesi amaciyla giivenlik, personel
yeterliligi, fiziki yap1 ve donamim, iletisim, egitim gibi konu-—larda
iyilestirmeler yapilmasi gerekmektedir.

Bir diger husus ise uygulamada mevzuatlarin ¢akismasi bakimindan
ortaya ¢ikan sorundur. Saglikta siddete iliskin yasal diizenlemelerinde
Sadece Saglik Bakanligimin 3359 sayili Saglik Hizmetleri Kanunu ve mezkar
yonetmelik ve genelgeler ile degil Tiirk Ceza Kanunumuzda temel
diizenlemeler yapilmas: gerekmektedir. Uygulamada Adli makamlarin ve
kolluk personeli tarafindan TCK ve CMK'nin genel hiikiimlerinin dikkate
aldigr cogu kez hikiim verilirken 3359 sayili Kanunun ek 12 maddesinin
uygulanmadig1 goriilmektedir. Bu durum en basta normlar hiyerarsisine,
6zel kanunun genel kanundan once gelecegi ilkesine aykirilik tegkil
etmektedir.

Calisma, Beyaz Kod Sisteminin uygulamasmi agiklamak ve hem
mevzuatta hem de uygulamadaki sorunlar1 dile getirmek tizere
hazirlanmistir. Amasya ili o6zelinde 2011-2025 yillarina ait beyaz kod
verilerine gore saghkta siddet son yillarda giderek artmaktadir. Kadma
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yonelik siddet daha fazladir. En sik acil servis ¢alisanlar: ve 6zellikle hekimler
saglikta siddete maruz kalmaktadir.

Saglikta siddeti degerlendirmek ve ¢oztim 6nerileri gelistirmek icin daha
¢ok merkezli incelemeler yapilmali, toplumsal olarak siddet nedenleri ve
sonuglar1 konusunda toplumun bilinglendirilmesi, Saglikta siddete sifir
tolerans eylem planinin tiim Bakanliklar, yazili ve gorsel basin ve sivil toplum
kuruluslari ile kamu spotlar1 olusturulmali ve saglik personeli lehine olan
uygulamalarin hayata gegirilmesi ve yasanan olaylar uyarinca yeni ¢oztimler
tiretilmelidir.

Anahtar Kelimeler: Sug, Saglikta Siddet, Beyaz Kod.
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EVALUATION OF VIOLENCE IN HEALTH WITH CODE WHITE
APPLICATION: THE CASE OF AMASYA PROVINCE

Av. Neslihan DALKIRAN
Dr. Ozgiir DALKIRAN

ABSTRACT

The administration may take actions restricting freedoms in order to
ensure and protect public order. These activities constitute law enforcement
services. Law enforcement services of the administration are divided into
various types and forensic law enforcement is important for our subject.
Forensic law enforcement is obliged to take action in the event of a crime and
disruption of public order and to find and investigate the perpetrators and
evidence of the crime. In this context, in order to eliminate the negative effects
of the increasing violence against healthcare workers in the workplace, the
White Code System application has been implemented within the scope of
both prevention and judicial law enforcement.

The Code White System is a system that aims to ensure that the issue is
registered in the system created by the Ministry and transferred to the judicial
authorities and that legal assistance is provided by the Ministry's attorneys
upon the request of the victim of the incident due to the actions defined as a
crime in the Criminal Laws, which the personnel, who are stated to be within
the scope of the system by legal legislation, are exposed to due to their duties.
In short, the system is an important implementation tool for health workers
who have been subjected to violence. The Code White System, which is based
on Article 54 of the Decree Law No. 663, the Regulation on the Procedures
and Principles of Legal Assistance to be Provided Due to Crimes Committed
Against the Personnel of the Ministry of Health and the Circular No. 2012/23
and 2016/3 of the Ministry of Health Legal Advisory, was originally
established to prevent violence in health.

In the system created to prevent violence in health and to protect the
rights and interests of health personnel when it occurs, the entire process is
followed from the moment the personnel subjected to the action subject to the
white code applies until the end of the legal proceedings. When the statistics
of the province of Amasya, which is our study area, are examined, it is seen
that physicians are mostly exposed to violence in outpatient clinics and
emergency services, and more often by patients' relatives. The most common
type of crime is insult, and although most of the crimes are convicted, it has
been observed that this conviction is usually in the form of Deferral of the
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Announcement of the Verdict. The punishment in question is not a sanction
that will prevent the commission of a crime. In order to provide the necessary
deterrence, we believe that a special provision should be introduced for
healthcare professionals, or at least only for the physician profession.

Another issue is the problem of overlapping legislation in practice. The
Health Services Law No. 3359 should be taken as basis in the investigation of
violence in health. However, in practice, it is observed that the general
provisions of the Turkish Penal Code and Criminal Procedure Code are taken
into consideration by law enforcement personnel. This situation is contrary to
the hierarchy of norms and the principle that the special law comes before the
general law.

This study has been prepared to explain the implementation of the
Code White System and to express the problems in both legislation and
practice. According to the white code data for the years 2011-2025 for the
province of Amasya, violence in health has been increasing in recent years.
Violence against women is higher. Emergency service workers and especially
physicians are most frequently exposed to violence in health. In order to
evaluate violence in health and develop solutions, more multicenter studies
should be conducted, practices in favor of health personnel should be
implemented and new solutions should be produced in accordance with the
events experienced.

Keywords: Judicial Police, Crime, Violence In Health, Code White.
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BIRLIKTE KULLANIM KAPSAMINDAKI HASTANELERDE
SOZLESMELI AKADEMISYENIN SORUMLULUGU VE
SOZLESMEYE AYKIRILIK HALLERINDE UYGULANACAK
YAPTIRIM PROBLEMI

Av. Cagr1 CELIKOZ®
Ars. Gor. Seyma KURT™

Saglik kamu hizmetinin organizasyonu, teknolojik ve bilimsel gelismeler
isiginda hizla degismektedir. Kamu hastanelerinin bu doéntisiime uyum
saglayabilmesi icin bircok farkli organizasyon modeli kullanilmaktadir.
Bunlardan biri de afiliasyon ad1 verilen birlikte kullanim modelidir.

Ulkemizde birlikte kullanim modeli muhtelif ihtiyaglar dogrultusunda
uygulamadan dogmus, baslangigta miistakil ve biitiinciil bir model insa
edilememis ve mevzuat tedrici bir gelisme gostermistir. 3359 sayili Saglik
Hizmetleri Temel Kanununa 2010 yilinda eklenen ek 9 uncu madde ile
yurirltige giren birlikte kullanim modeli, 2010 yilindan bu yana cgesitli
kanunlarla ve iptal kararlariyla 8 kez degisiklige ugramis ve modeli
diizenleyen ek 9 uncu madde 1/3/2024 tarihli ve 7496 sayili Kanunla son
halini almustir.

Birlikte kullanimin dogumunda ve gelismesinde ise belli temel
sebeplerin etken oldugu ifade edilebilir. ilk sebep olarak hizlica yaygimlasan
tip fakiiltelerine karsilik tiniversitelerin saglik hizmetlerini finanse etmede
yasadiklar1 gticliik ve bu glicliige dayali olarak uygulamali egitimde yasanan
yetersizlikler sayilabilecektir. Ote yandan egitim ve aragtirma faaliyetlerinin
yurtitildugii Saghk Bakanhigma bagl tictincti basamak saglik tesislerinde
akademik bir kadro tesis edilememesi ve mevcut egitim gorevlisi
kadrolarmin da yeterli sayiya erisememesi nedeniyle tiniversite kadrolarinin
Bakanliga bagli saglik tesislerinde hizmet verebilmeleri ©nemli bir
tamamlayici faktor olusturmustur.

Birlikte kullanim modeli, Saghik Bakanligina bagli saghk tesisleri ile
tiniversitelerin tip ve dis hekimligi alaninda lisans ve uzmanlik egitimi veren
kurumlarinin egitim, arastirma ve saglik hizmeti sunumu igin insan giicti,
mali kaynak, fiziki donanim, bina, tibbi cihaz ve diger kaynaklar1 karsilikl

“T.C. Saglik Bakanligi Hukuk Hizmetleri Genel Miidiirliigii Mevzuat Daire Bagkani.
* Kirikkale Universitesi Hukuk Fakiiltesi Idare Hukuku Anabilim Dali.
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kullanmalar1 olarak tanimlanmakta ve Saglik Bakanligi ile tiniversite arasinda
akdedilen ve idari sozlesme mahiyetini haiz kurumsal bir protokolle
kurulmaktadir. Saglik tesisinde birlikte kullanima gegilmesiyle ise tesisin ayni
maddenin beginci fikrasina gore Saghk Bakanligma bagh kamu saglik
tesislerinin tabi oldugu mevzuat uyarinca isletilecegi diizenlenmektedir. Bu
durumla uyumlu olarak birlikte kullamilan saglik tesisinin bashekimi,
tiniversitenin gortisti almarak Saghk Bakanliginca atanmakta ve hastane
idaresi ile saglik hizmet sunumundan sorumlu olmaktadir. Ayrica bashekim,
tiniversiteye bagli olan saghk uygulama ve arastirma merkezi midiri
sayilarak tniversitenin kurumsal hiyerarsine de tabi olmaktadir. Diger
yandan tipta uzmanlik ve lisans egitimleri ise Saghk Bakanligi uzmanlik
ogrencilerinin egitimi de dahil olmak tizere ilgili mevzuata gore dekanmin
yetki ve sorumlulugunda yiirtitiilecektir. O halde birlikte kullanimda yapisal
olarak; saglhk hizmet sunumu yoniinden Saghk Bakanlhigmin, egitim-
arastirma faaliyetleri yoniindense {iniversitenin baskin bir katki sundugu ve
yetkili oldugu soylenebilecektir.

Gercekten de birlikte kullanima gegilen 103 saglik tesisi ve akdedilen
protokoller incelendiginde birlikte kullanima konu saglik tesisinin Saglik
Bakanliginca saglandigi, halihazirda Bakanlikca isletilen saglik tesislerinde
Bakanlik personelinin istihdamina devam edildigi, {iniversitenin ise ilgili
fakiiltede gorevli 6gretim elemanlari ile egitim faaliyetleri yoniinden birlikte
kullanima katildig: gortilmektedir.

Bu durumdan ise birlikte kullamlan saglk tesislerinin kurumsal
taraflarindan ayr1 olarak 6zerk bir idari yapilanmaya sahip olmadig1 ve bu
haliyle idari  hiyerarsi icinde ¢ifte yonlii  kurulus olarak
degerlendirilebilecekleri sonucu c¢ikmaktadir. Ancak bu cifte yonliilik
yalnizca kurumsal bazda kalmamakta kamu hizmetinin gérdiiriilmesinde ve
birlikte kullanimin gerceklesmesinde temel rol oynayan dgretim elemanlar:
yontinden de tecelli etmektedir. Zira birlikte kullamima gecilen ilgili
fakiiltelerde gorevli 6gretim elemanlari, 2547 sayil1 Yiiksekogretim Kanunu
ve 2914 sayili Yiiksekogretim Kanunu ile belirlenen 6gretim elemanlig:
stattisiine tabiyetlerinden ayrilmadan Saghk Bakanlig: ile 2 yil siireyle
bireysel s6zlesme akdederek birlikte kullanimin konusunu olusturan egitim-
arastirma hizmetlerine veya saglik hizmet sunumuna katilabilmektedirler.
Ogretim elemanlig1 statiisiinden ayr1 bir personel statiisii olusturan birlikte
kullannrm modelinde, sozlesmeli personelin yerine getirmekle ytikimlii
oldugu yiiktimliiliiklere iliskin performans hedefleri ve siiresi ile sunulacak
hizmetin niteliginin s6zlesmede yer alacag1 ve bilimsel calismalar ile egitime
iliskin yetki ve sorumluluklarinin da ayrica sozlesmede belirtilecegi
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diizenlenmistir. Nitekim stzlesmede belirtilen yiikiimliiliiklerin yerine
getirilmemesi halinde stzlesme akdeden &gretim elemanlarmma hastane
koordinasyon kurulu tarafindan ikaz yaptirimi uygulanacagi, ikaz
sonucunda takip eden ay ek odeme yapilmayacagi ve bir sozlesme
doneminde ¢ kez ikaz edilenlerin sozlesmelerinin feshedilecegi
ongorulmiistiir.

O halde s6zlesme akdeden 6gretim elemanlarimin ¢ifte bir statiiye tabi
olmalar1 nedeniyle cifte statiintin insa ettigi sorumluluk hiikiimlerinin de
catisma yaratmast kaginilmaz olacaktir. Zira Saghk Bakanliginca istihdam
edilen 4924 sayili Kanuna tabi sozlesmeli personel ile 5258 sayil1 Kanuna tabi
sozlesmeli aile hekimlerinden farkli olarak 6gretim elemanlari, &gretim
elemanlig statiisiinden belirli bir siire i¢in ayrilmamaktadir. Bu durumda ise
sozlesmeye aykirilik halinden dogan ve disiplin yaptirimi mahiyetinde
degerlendirilebilecek ikaz ve ek ddeme yapilmamasi islemi ile 2547 sayili
Kanundan dogan disiplin hiikiimleri catismaktadur.

Bu gatismanin giderilmemesi halinde ise 6gretim elemaninca islenen bir
fiil igin sozlesmeli statii ile 6gretim elemanlig: statiistinden ayr1 ayr1 disiplin
yaptirimi uygulanacak ve bu durum ne bis idem in ilkesine de aykirilik arz
edecektir. O halde cifte stattiliiliik halinde ytiktimliiliikler yoniinden kesisen
alanlarda bir stattiniin cekilirken diger statiintin bu alan1 kaplamasi
gerekmektedir. Somut durumda ise sonradan eklenen sozlesmeli statiiniin
sifat1 ariza, mevcutta bulunulan 6gretim elemanlig; statiistintinse sifat1 asliye
oldugunun kabulii ¢atismanin ¢dztimlenebilmesinde temel bir catisma ¢ozme
yontemi olusturabilecektir. Zira sozlesmesel bir yiikiimliiltige iliskin ihlalde
ihlali olusturabilecek fiiller kiyas yapilmaksizin dar yorumlanacak ve bu
alanda 2547 sayili Kanundan dogan hiikiimler uygulanamayacaktir. Diger
yandan sozlesmeli statiiden dogmayan ihlal fiillerinde ikaz ve ek ddeme
yapilmamas1 iglemi uygulanmaksizin 2547 sayii Kanunun genel
hiiktimlerine gore yetkili disiplin amirince disiplin iglemi tesis edilebilecektir.

Ancak cifte statiiltilik halinden dogan ¢atismamin ¢oziimlenmesinde
kullanilabilecek bu yontem en nihayetinde sekli bir mahiyettedir. Zira
sozlesmeli statiiden dogan ve 6gretim elemanlarinca yerine getirilecek maddi
yiiktimliltiklerin kanunla diizenlenmedigi ve idari hizmet sdzlesmesine terk
edildigi goriilmektedir. Bu noktada kanunda ifadesini bulan egitim-arastirma
ve saglik hizmet sunumu unsurlari da yorum yoluyla belirleme yapilmasini
mimkiin kilmamaktadir. Zira sayilan faaliyetler ogretim elemanlig1
meslegine tamamuiyla yabanci faaliyetler olmayip bilhassa egitim-arastirma
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faaliyetleri meslege miindemictir. Bu yoniiyle mevcut kanuni diizenlemenin
yeterli hukuki belirlilige sahip olmadigi ve maddi anlamda kanun
mahiyetinde olmadig aciktir. Bu nedenle Anayasaya aykirilik probleminin
yan sira ¢ifte statiiden dogan catismanin mevcut halde giderilmesi ancak
idarece diizenlenecek tip bir sézlesmenin belirlenmesi ve tatbikiyle miimkiin
olacaktir. Son olarak ikaz miiessesesi, kanun hiikmiiniin iptal edilmemesi
halinde dahi anayasaya uygun yorum ilkesi dogrultusunda idari yargi
mercilerince dar yorumlanarak 2547 sayili Kanun hiikiimleri karsisinda geri
cekilebilecek ve pratikte ¢cok smurli bir uygulama alanina indirgenebilecektir.
Bu itibarla, sozlesmesel yiikiimliiliiklerin temel diizeyde kanunla
diizenlenmesi ve cifte statiiliilitkten dogan ¢atisma halinin kanun koyucu
tarafindan ¢oziimlenmesi gerekmektedir.

Anahtar Kelimeler: Birlikte Kullamim, Afiliasyon, Cifte Stati,
Sozlesmeye Aykirilik Halleri, Disiplin, Saglik Tesisi.
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THE LIABILITY OF CONTRACTED ACADEMICS IN AFFILIATED
HOSPITALS AND THE PROBLEM OF SANCTIONS IN CASES OF
BREACH OF CONTRACT

Av. Cagr1 CELIKOZ
Ars. Gor. Seyma KURT

ABSTRACT

The organization of public healthcare services has been rapidly changing
in light of technological and scientific developments. In order for public
hospitals to adapt to this transformation, various organizational models have
been employed. One of these is the affiliation model, referred to as “joint use.”

In Ttirkiye, the joint use model emerged in practice in response to various
needs; however, an independent and comprehensive model could not
initially be constructed, and the legislation has developed gradually. The
model, which entered into force with Article 9 added to the Basic Law on
Health Services No. 3359 in 2010, has been amended eight times through
various laws and annulment decisions since then, and finally took its current
form with Law No. 7496, dated 1 March 2024.

Certain fundamental reasons can be identified as driving forces behind
the emergence and development of the joint use model. The first is the
difficulty universities experienced in financing healthcare services due to the
rapid proliferation of medical faculties, which in turn caused deficiencies in
practical training. In addition, since it was not possible to establish academic
staff in Ministry of Health tertiary healthcare institutions where education
and research activities were conducted, and the number of existing training
staff remained insufficient, enabling university staff to provide services in
Ministry-affiliated  healthcare institutions became an important
complementary factor.

The joint use model is defined as the mutual use of human resources,
financial means, physical facilities, buildings, medical devices, and other
resources between healthcare institutions affiliated with the Ministry of
Health and university institutions providing undergraduate and specialty
education in medicine and dentistry for the purposes of education, research,
and healthcare delivery. It is established through an institutional protocol
concluded between the Ministry of Health and the university, which has the
nature of an administrative contract. Once joint use is introduced in a
healthcare facility, it is stipulated that the facility shall be operated in
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accordance with the legislation applicable to public healthcare institutions
affiliated with the Ministry of Health, pursuant to paragraph five of the same
article. In line with this, the chief physician of the jointly used healthcare
facility is appointed by the Ministry of Health upon consultation with the
university and becomes responsible for hospital administration and the
provision of healthcare services. Moreover, the chief physician is also
considered the director of the university’s health practice and research center
and thus subject to the university’s institutional hierarchy. On the other hand,
medical specialty and undergraduate education, including the training of
Ministry of Health specialty students, shall be carried out under the authority
and responsibility of the dean in accordance with the relevant legislation.
Structurally, therefore, it can be said that while the Ministry of Health plays
the predominant role in service delivery, universities have primary authority
in education and research activities.

Indeed, when examining the 103 healthcare facilities subject to joint use
and the protocols concluded, it is observed that the healthcare facility in
question is provided by the Ministry of Health, that Ministry personnel
continue to be employed in the facilities already operated by the Ministry,
and that the university participates in joint use primarily through its faculty
members in charge of educational activities.

From this, it follows that jointly used healthcare facilities do not possess
an autonomous administrative structure separate from the institutional
parties involved and may thus be regarded as dual entities within the
administrative hierarchy. However, this duality is not limited to the
institutional level but also manifests with respect to the faculty members, who
play a central role in the provision of public services and the implementation
of joint use. Faculty members employed in the relevant faculties subject to
joint use may, without departing from their academic status as defined under
the Higher Education Law No. 2547 and the Law on Academic Staff Salaries
No. 2914, conclude an individual two-year contract with the Ministry of
Health and thereby participate in the educational-research services or
healthcare delivery that constitute the subject matter of joint use. In the joint
use model, which creates a separate contractual personnel status distinct from
academic staff status, it is stipulated that the performance targets, duration,
and nature of the services to be rendered shall be specified in the contract,
along with the powers and responsibilities relating to scientific studies and
education. Indeed, if the obligations set forth in the contract are not fulfilled,
the academic staff member who concluded the contract shall be subject to a
warning sanction by the hospital coordination board; as a result of the
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warning, no additional payment shall be made in the following month, and
the contracts of those warned three times within a contract period shall be
terminated.

Thus, due to their subjection to dual status, it is inevitable that conflicting
liability rules will arise for contracted faculty members. Unlike personnel
employed by the Ministry of Health under Law No. 4924 or contracted family
physicians under Law No. 5258, faculty members do not temporarily leave
their academic status. In this situation, the warning sanction and the
suspension of additional payments—measures of a disciplinary nature
arising from breach of contract— conflict with the disciplinary provisions of
Law No. 2547.

If this conflict is not resolved, a single act committed by a faculty member
may give rise to separate disciplinary sanctions under both statuses, thereby
contravening the principle of ne bis in idem. Accordingly, in cases of
overlapping obligations, one status must recede while the other covers the
relevant area. In the concrete case, recognizing the contractual status as
ancillary and the academic staff status as primary could serve as a
fundamental conflict-resolution method. Thus, violations relating to
contractual obligations would be narrowly construed without analogy, and
in this area, the provisions of Law No. 2547 would not apply. Conversely, in
cases of violations not arising from the contractual status, disciplinary action
could be taken under the general provisions of Law No. 2547 by the
competent disciplinary authority, without imposing a warning or suspending
additional payments.

However, this method for resolving conflicts arising from dual status is
ultimately formal in nature. The substantive obligations imposed on
contracted faculty members are not regulated by law but left to administrative
service contracts. At this point, the statutory elements of education-research
and healthcare delivery do not allow for interpretation to fill the gap. These
activities are not entirely foreign to the profession of academic staff,
particularly education-research, which is intrinsic to their role. In this respect,
it is evident that the existing statutory regulation lacks sufficient legal
certainty and does not constitute substantive law in the material sense.
Accordingly, in addition to the problem of unconstitutionality, the resolution
of conflicts arising from dual status under current circumstances is only
possible through the determination and application of a model contract to be
prepared by the administration. Finally, even if the statutory provision
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establishing the warning mechanism is not annulled, administrative courts,
applying the principle of constitutional interpretation, may construe it
narrowly, thereby subordinating it to the provisions of Law No. 2547 and
reducing its practical application to a very limited scope. Therefore,
contractual obligations must be regulated at a basic level by statute, and
conflicts arising from dual status must be resolved by the legislature.

Keywords: Joint Use, Affiliation, Dual Status, Breach of Contract,
Discipline, Healthcare Facility.
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ROBOTIK CERRAHI MUDAHALELERDEN DOGAN HUKUKI
SORUMLULUK

Prof. Dr. Sebnem AKIPEK OCAL*

Teknik ve teknoloji ile bilisim alanlarmdaki hizh ilerleme bir¢ok farkh
alanda yeni kavramlarmn dogmasma ve tartisilmaya baglanmasma yol
agmaktadir. Bu alanlarin basinda da tip ve hukuk gelmektedir. Ozellikle
yapay zekdnin kullanimmin artmas: ve robotlarin tip alaninda faaliyet
gostermeye baslamasiyla birlikte tartisilmasi gereken yeni alanlar ortaya
¢ikmaktadir.

Saglik sektoriindeki birgok uygulama robot kullanimimi da beraberinde
getirmektedir. Bir yanda hemsire robotlar, 6zellikle cocuk ve yash bakiminda
kullanilan bakic1 robotlarin yaninda robotik cerrahi de giderek gelisen bir
alandir. 1997 yilinda ilk kez uygulanan robotik cerrahi 2000 yilindan
baslayarak hizli bir ilerleme kaydetmis ve tibbin bir¢ok alaninda, ama
ozellikle kardiyovaskiiler cerrahi, iiroloji, jinekoloji, genel cerrahi ve ortopedi
alanlarinda kullanmilmaktadir. Bu g¢alismada oncelikle robotlarin saglik
sektortindeki yeri kisaca incelenecek ve robotik cerrahinin kapsamu
degerlendirilecektir.

Cerrahi robotlar1 pek ¢ok tibbi miidahalede hekimleri destekleyici islev
gortirken, bir taraftan da bazi tibbi miidahaleleri neredeyse tek baslarma
gerceklestirebilecek diizeye gelmislerdir. Ancak hukuk kurallar1 bu hizh
gelismeyi ayni hizla takip edememektedir. Ulkemizde ne yapay zekaya ne de
6zel olarak robotlara iliskin bir yasal diizenleme bulunmamaktadir.

Robotik cerrahi uygulamasmmin pek ¢ok avantaji olmakla birlikte,
ozellikle mevcut yasal diizenleme eksikligi sebebiyle robotik cerrahi
miidahalelerden dogacak sorumlulugun niteliginin ve kapsamimin
belirlenmesi gticlitk arz etmektedir. Bu calismada ©nce mevcut yasal
diizenlemelerden  yararlarularak  konuya  nasil  yaklagilabilecegi
degerlendirilip, sorumlulugun bu baglamda kapsami belirlenmeye
calisilacaktir. Ardindan bir yasal bosluk olup olmadig ve varsa ne gibi
diizenlemelere ihtiyag oldugu degerlendirilecektir.

Konu hekimin, hastanenin ve tireticinin sorumlulugu ekseninde farkl
boyutlariyla ele alinacak ve yakin tarihli ¢tkmus olan 7223 sayili Uriin

* TED Universitesi Iktisadi ve Idari Bilimler Fakiiltesi Isletme Boliimii.
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Giivenligi ve Teknik Diizenlemeler Kanunu ile konuyla ilgili Avrupa Birligi
Direktifleri incelenecektir. Ozellikle {irtin sorumlulugu hiikiimlerinin
uygulanip uygulanamayacagi ve bu sorumlulugun tiirii biiyik ©nem
tasimaktadir. Her ne kadar 7223 sayili Kanun trtn sorumlulugunu da
diizenleme amaciyla c¢ikarilmis olsa da, trtin giivenligi gibi tirtin
sorumlulugunun kapsaml ele alinmamis olmasi 6nemli bir eksikliktir. Bu
konu tizerinde de durulacak ve robotik cerrahi miidahalelerde dogabilecek
zararlar1 igerecek sekilde tirtin sorumlulugunun kapsamimin daha net
belirlenmesinin gerekip gerekmedigi tartisilacaktur.

Anahtar Kelimeler: Robotik Cerrahi, Cerrahi Miidahale, Hekimin
Hukuki Sorumlulugu, Uriin Sorumlulugu.
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CIVIL LAW LIABILITY ARISING FROM ROBOTIC SURGERIES
Prof. Dr. Sebnem AKIPEK OCAL
ABSTRACT

The rapid progress in the fields of technology and informatics leads to
the emergence and discussion of new concepts in many different fields.
Medicine and law are at the forefront of these fields. Especially with the
increasing use of artificial intelligence and robots starting to operate in the
field of medicine, new areas that need to be discussed emerge.

Many applications in the health sector bring along the use of robots. On
the one hand, nurse robots, carer robots used especially in child and elderly
care, as well as robotic surgery is a developing field. In 2000, robotic surgery,
which was applied for the first time in 1997, has started to make rapid
progress and is used in many fields of medicine, but especially in
cardiovascular surgery, urology, gynaecology, general surgery and
orthopaedics. In this study, the place of robots in the health sector will be
briefly examined and the scope of robotic surgery will be evaluated.

While surgical robots support physicians in many medical interventions,
they have also reached a level where they can perform some medical
interventions almost alone. However, legal rules cannot follow this rapid
development at the same pace. In our country, there is no legislation
regarding neither artificial intelligence nor robots in particular.

Although robotic surgery has many advantages, it is difficult to
determine the nature and scope of the liability arising from robotic surgical
interventions, especially due to the lack of existing legislation. In this study,
firstly, how to approach the issue by utilising the existing legal regulations
will be evaluated and the scope of the liability in this context will be tried to
be determined. Then, it will be evaluated whether there is a legal gap and if
so, what kind of regulations are needed.

The issue will be addressed in different dimensions on the axis of the
liability of the physician, the hospital and the manufacturer, and the recently
enacted Product Safety and Technical Regulations Law No. 7223 and the
relevant European Union Directives will be analysed. In particular, whether
the product liability provisions can be applied and the type of this liability is
of great importance. Although Law No. 7223 was enacted to regulate product
liability, it is an important deficiency that product liability, like product
safety, is not dealt with comprehensively. This issue will also be emphasised
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and it will be discussed whether the scope of product liability should be
determined more clearly in terms of including the damage resulting from
robotic surgical interventions as well.

Keywords: Robotic Surgery, Surgical Intervention, Legal Liability of
Physician, Product Liability.

Mayzis 2025
40



BIOHUKUK SEMPOZYUMLU, 6-7 MAYIS 2025, KIRIKKALE, TURKIYE

AVRUPA BIRLIGININ YAPAY ZEKA YASANIN SAGLIK SEKTORU
UZERINDEKI HUKUKI ETKIiLERI

Dog. Dr. Seda GAYRETLI AYDIN*

2021 yili Nisan ayinda Avrupa Komisyonu, ilk Avrupa Birligi Yapay
Zeka Yasasmui (Artificial Intelligence Act) 6nerdi. Bu diizenlemenin amaci
Avrupa Biirliginde giivenli sorumluluk atfedilebilen yapay zeka
sistemlerinin gelistirilmesi ve kullanilmasidir. AB Yapay Zeka Yasast Onerisi
risk temelli yapay zekd smuflandirma sistemi olusturdu. Farkh
uygulamalarda kullanilabilen yapay zeka sistemleri, kullamicilar igin
olusturduklar1 risklere gore analiz edilip siniflandirildi. Farkl risk seviyeleri
icin farkli1 uyum gereksinimleri getirildi. Nihayet Temmuz 2024’te diinyanin
en kapsamli YZ yasas1 olan Avrupa Birligi Yapay Zeka Yasast1 AB Resmi
Gazetesinde yayimlandi ve Agustos 2024'te yirtrlige girdi. 2025 Subat
ayindan itibaren ilk ve ikinci bolimdeki hiiktimler uygulanmaya baslandz.

Yapay Zekad Yasasi, yapay zekdll sistemleri; kabul edilemez riskli
sistemler, ytiiksek riskli sistemler, smirh riskli sistemler ve minimal riskli
sistemler olarak smiflandirdi. Bu kapsamda kisinin bilincini etkileyen
sistemler gibi yapay zeka sistemlerini kabul edilemez riskli kabul ederek
yasakladi. Tibbi cihazlar gibi insan saghgini ciddi tehlikeye sokabilecek
sistemleri ise yiiksek riskli kabul ederek bunlarin AB icinde kullanimi igin
onaylanmis kurulus tarafindan karmasik belgelendirme ve uygunluk
degerlendirmesini zorunlu kiinmistir. Saghk sektoriinde ytiksek riskli yapay
zekali sistemlere diger 6rnekler olarak; acil durum ¢agrilarim degerlendirmek
ve siniflandirmak igin kullanilan ve tibbi yardim gonderme kararlar: icin
yapay zeka sistemleri, acil saglik hizmetleri hasta triyaj sistemleri i¢in yapay
zeka, karar destek sistemleri ve 2017/745 ve 2017/746 sayili Avrupa Birligi
Ttiztikleri kapsamina giren YZ tabanli tibbi cihazlar verilebilir. Yasa ¢zellikle
yiiksek riskli sistemler s6z konusu oldugunda saglayict ve kullanicilara
kapsamli ytiktimliliikler getirdi. Chatbotlar gibi sirurli riskli kabul edilen
sistemler icinse seffaflik ytikiimluliigii getirildi. Minimal risk tasiyan yapay
zeka sistemleri icinse herhangi bir uygunluk degerlendirilmesi getirilmedi.

Saglik sektortinde yapay zekali riinler, teshis, tibbi goriintiileme,
kisisellestirilmis tedavi yontemleri, saglik verilerinin analiz edilmesi ve hasta
bakiminda siklikla artan oranlarda kullanilmaktadir. Yapay zekali robotlar

*Trabzon Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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hastanelerde, ameliyathanelerde, rehabilitasyon stireclerinde cerrahiden
hasta bakimina kadar genis bir alanda kullanilmaktadir. Bircok sektorii
etkileyecek olan Yapay Zeka Yasasi (YZY) stiphesiz saghk sektoriinde de
yapay zekall trtinlerin kullanilmasinin artmasina paralel olarak biytik
etkilere neden olacaktir.

Bu tebligin temel amaci YZY'nin saghk sektorti tizerindeki hukuki
etkilerini belirlemektir. Yapay Zeka Yasasi yalmzca Avrupa Birligi sinirlar:
icerindeki yapay zekalh trtinleri ve yapay zekad dreticileri, kullamci
saglayicilarmi degil bazi durumlarda Avrupa Birligi disindaki {tireticileri
saglayicilar1 da etkiler. Oncelikle saglk sektoriindeki yapay zekal iiriinlerin
tireticilerinin saglayicilarinin tirtin ve hizmetlerini AB’de kullanabilmeleri
icin YZY’de belirlenen gereksinimleri saglamalar1 gerekir. Bu nedenle bu
teblig ile YZY hangi durumlarda ve nasil Tiirkiye'deki aktiieryalar1 ve
uriinleri etkileyeceginin belirlenmesi amaglanmistir. Daha spesifik olarak ise
saglik sektortinde kullanilan yapay zekah tirtinlerin YZY'nin risk temelli
yapay zekd smiflandirilmasinda iriinlerin hangi smifta oldugunun
saptanarak bu kapsamda hangi uyumlastirma adimlarinin atilacagi hangi
aktiieryalarm ne tiir sorumluluklarmin dogacag: belirlenmeye calisilacaktir.
Bu dogrultuda ilk olarak kisaca saglik sektoriinde yapay zeka
uygulamalariin 6nemine deginilecek, sonrasinda ise Yapay Zeka Yasasinin
hangi durumlarda cografi olarak hangi alanlarda uygulanacagimin kapsam
belirlenecektir. Uygulama kapsaminin belirlenmesinden sonra YZY nin risk
temelli smiflandirmasi agiklanacak, saglik sektoriindeki yapay zekali
trtinlerin bu kapsamda hangi smmiflarda ne sekilde yer alabilecegi
irdelenecektir. Nihayet siiflandirmalarma gore bu tiriinlerin AB piyasasina
stirtilmelerine ya da kullanimlarma iliskin hangi ytikiimliiliiklerin
getirildigini, bu yiikiimliiliiklerin yerine getirilmesi gereken zaman cizelgesi
ile tartisilacaktir.

Bu calisma kapsaminda Yapay Zeka Yasasmin saglik sektoriine
devrimsel etkilerde bulunacagi, sadece Avrupa Birligini degil ttim diinyada
saglk sektortindeki standartlar1 bu tiir {riinlerin ithalat ve ihracatiu
etkileyecegi sonucuna ulagilmistir. Yiiksek riskli olarak simiflandirilan tibbi
amagclara yonelik yapay zeka sistemleri, risk azaltma sistemleri, ytiiksek
kaliteli veri setleri, acik kullanic bilgileri ve insan gzetimi dahil olmak tizere
bir cok sart1 saglarsa AB igerisinde kullanlabilecektir. Ancak bu durumun
smur otesi etkisi de olacaktir. Bu kapsamda Tiirkiye’deki saghk sektoriindeki
aktiieryalarn  YZY'nin olasi etkileri konusunda bilinglendirilmesi ve
adaptasyon siireclerini idevilikle saglamalar1 gerektigi sonucuna ulagilmigtir.
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EUROPEAN UNIONS ARTIFICIAL INTELLIGENCE ACTS
PROSPECTIVE LEGAL EFFECTS ON HEALTH LAW

Dog. Dr. Seda GAYRETLI AYDIN
ABSTRACT

In April 2021, the European Commission proposed the first European
Union Artificial Intelligence Act. The aim of this regulation is the
development and use of safe, accountable artificial intelligence systems in the
European Union The Artificial Intelligence Act Proposal created a risk-based
artificial intelligence classification system. Al systems that can be used in
different applications were analyzed and classified according to the risks they
pose. Different compliance requirements were introduced for different risk
levels. Finally, in July 2024, the European Union Artificial Intelligence Act
the world's most comprehensive Al law, was published in the EU Official
Journal and entered into force in August 2024. As of February 2025, the
provisions in the first and second chapter began to apply.

The Artificial Intelligence Act categorized Al systems as systems with
unacceptable risk, systems with high risk, systems with limited risk and
systems with minimal risk. In this context, it banned some of artificial
intelligence systems, such as systems that affect a person's consciousness, as
unacceptably risky. Systems that can seriously endanger human health, such
as medical devices, are considered high-risk and require complex certification
and conformity assessment by a notified body for their use in the EU. Other
examples of high-risk Al systems in the healthcare sector include Al systems
for assessing and classifying emergency calls and for decisions to dispatch
medical assistance; Al for emergency healthcare patient triage systems; Al
decision support systems; and Al-based medical devices covered by
European Union Regulations 2017/745 and 2017/746. The law imposes
extensive obligations on providers and deployers, especially when it comes
to high-risk systems. For systems deemed to be of limited risk, such as
chatbots, a transparency obligation has been introduced. For Al systems with
minimal risk, there is no compliance assessment.

In the healthcare sector, Al products are increasingly used in diagnostics,
medical imaging, personalized treatment methods, health data analysis and
patient care. Artificially intelligent robots are used in a wide range of areas
from surgery to patient care in hospitals, operating rooms and rehabilitation
processes. Al, which will affect many sectors, will undoubtedly cause great
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effects in the health sector in parallel with the increasing use of artificially
intelligent systems.

The main purpose of this study is to determine the effects of Al on the
health sector. The Artificial Intelligence Acts affects not only Al products and
Al manufacturers and user providers within the borders of the European
Union, but in some cases also manufacturers and providers outside the
European Union. First of all, manufacturers and providers of Al products in
the health sector must meet the requirements set out in the Al Law in order
to be able to use their products and services in the EU. Therefore, this work
aims to determine how and in which cases the Al law will affect actuaries and
products in Turkey.

More specifically, it will be tried to determine in which class the artificial
intelligence products used in the health sector are in the risk-based artificial
intelligence classification of Al, which harmonization steps will be taken in
this context and what kind of responsibilities of actuaries will arise. In this
direction, firstly, the importance of artificial intelligence applications in the
health sector will be briefly mentioned, and then the scope of geographical
application of the Artificial Intelligence Law will be determined. After
determining the scope of application, the risk-based classification of AI will
be explained, and the classes in which artificial intelligence products in the
health sector can be included in this context will be examined. Finally, it will
be discussed which obligations are imposed on the placement or use of these
products on the EU market according to their classification and the timeline
in which these obligations must be fulfilled.

Within the scope of this study, it has been concluded that the Artificial
Intelligence Law will have revolutionary effects on the health sector and will
affect the import and export of such products not only in the European Union
but also the standards in the health sector all over the world. High risk Al-
based softwares intended for medical purposes, must comply with several
requirements, including risk-mitigation systems, high-quality data sets, clear
user information and human oversight. In this context, it is concluded that
actuaries in the health sector in Turkey should be made aware of the possible
effects of Al and should ensure the adaptation processes with ideality.

Keywords: Artificial Intelligence, Robotic Surgery, Artificial Intelligence
Law, Health Law.
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YAPAY ZEKA TIBBI CIHAZIN YANLIS TESHISTEN DOLAYI
SORUMLULUGUNA DE LEGE FERENDA BAKIS

Dog. Dr. Seda KARA KILICARSLAN®

Insanlik tarihi boyunca, yasamui rahat ve giivenli kilmak amactyla
diistince ve icatlar ortaya konulmustur. Bu yolla diinyayr anlamak ve
anlamlandirmak yaninda insan hayatim1 kolaylastirmak amaglanmustir.
Teknolojik gelismeler de dijital teknoloji ve yapay zekanin gelismesinde
onemli role sahiptir. Alan Turing tarafindan 1950 yilinda makinelerin
diistinebilecegi fikri, yapay zeka teknolojisine bilimsel olarak dikkat
cekilmesini saglamustir. Zira makinelerin her gecen giin makine ve derin
ogrenme gibi yetkinliklerle birlikte insan benzeri gorevleri yerine getirmesi
gibi konularda yasanan gelismeler, yapay zekamin da farkli sekilde
kullanimina zemin hazirlamstir. Yasanan bu gelismelerle yapay zeka insansi
davranislar gelistirmis, hareket, konusma, ses algilama ve say1isal mantik gibi
kabiliyet edinmis, boylece daha fazla otonom hale gelmistir. Teknolojik
gelismelerle paralel olarak gosterilen gelisim cercevesinde yapay zekanin da
benzer sekilde teknolojik ve bilimsel olmak {izere iki amac1 bulunmaktadur.
Yapay zeka sistemlerinin uygulama alanlarini algi ve 6riintii tanuma, problem
¢ozme, kara verme, planlama, 6grenme ve yaraticilik olusturur. Teknolojinin
gelismesiyle de dijital sistemlerin yerine getirdigi gorev sayis1 da artar. Giin
gectikce dijital sistemler ekonominin hemen hemen her alaninda giinliik
yasam, calisma hayati, askeriyeye kadar bir¢ok alanda kullanilmaktadir.
Evimizde kullandigimiz robotlar, insansiz marketler, riskli islerdeki kesif
robotlari, insansiz hava araglari, hatta sosyal etkilesimde kullanilan sohbet
robotu Chatbot ve satrang oyunu AlphaGo gibi birgok yapay zeka sistemleri
bulunmaktadir. Yapay zekanin 6ncii rol oynadig alanlarda, giderek otonom
hale gelen araglarla saglik sektorii de bulunmaktadir. Oyle ki, saglik alaninda
yasanan gelismelerde yapay zekanin kendisine onemli bir yer buldugu
soylenmelidir. Boylece saglik alanindaki gelisimlerde yapay zeka odak
noktadadir ve gelecek vaad etmektedir. Saglik hizmetleri icerisinde, yapay
zeka teknolojisinin birgok énemli kullanim alam mevcuttur. Oncelikle saglik
verilerinin elektronik yolla uzaktan takip edilmesi, bu verilerin aktarilmasi,
uzaktan tedavi ve tele-tip modelleri yapay zekd teknolojisiyle
gerceklestirilmektedir. Yapay zekanin tedavi stiresince hekime yardimci
oldugu bircok alan da bulunmaktadir. Bunlar hastaligin teshis ve tedavisi gibi

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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bircok alanda yapay zeka destekli algoritmalar vasitasiyla kullanilmaktadir.
Bu cercevede yapay zeka hastaliklarin 6ngoriilmesi, onlenmesi, teshis ve
tedavisi gibi alanlarda yeni imkanlar sunmay1 vaad eder. Akilli yazilimlar,
hemsire robotlar, cocuk ve yash bakimu icin bakici robotlar, kisisellestirilmis
tip aletleri, robot destekli cerrahiler, optimize edilmis hastane veri yonetimi
veya akill1 tibbi tirtinler yapay zeka sayesinde gerceklesir.

Ancak gerceklesmekte olan tiim yenilikler ve gelismelere ragmen
yapay zeka tibbi cihazi uygulayan ve tedaviyi ytrtiten hekimlerdir.
Giintimiizde her ne kadar saglik alaninda kullanilan, kendi kendine karar
verip tibbi miidahale ve teshisi gerceklestiren sistemler var olsa da heniiz
uygulamada yer almaz. Ne var ki teknolojinin ilerlemesi yapay zeka alaninda
derin 6grenmenin daha da gelismesi, yapay zeka sistemlerinin giderek
otonom hale getirir. Ozellikle otonom sistemlerin verdigi kararlar tizerinde
insan etkisinin diismesi, treticinin tiretiminden kaynaklanan zararlarin
gelismemesi, bu sistemlerin kullanimindan kaynaklanan zararlardan kimin
sorumlu olacag1 sorusunu giindeme getirir. Sonug olarak hukuken gelisen bu
uyusmazliklar bakimmdan hukukun getirdigi ¢6ziim netlestirilmelidir. Bu
baglamda yapay zekanin gelisimine bagli olusacak hukuki sorunlar
bakimindan ulusal ve uluslararasi cesitli diizenlemeler
gerceklestirilmektedir. Ulkemizde Ulusal Yapay Zeka Stratejisi 2021-2025,
2021/18 sayili Cumhurbaskanligi Genelgesi 20/08/2021 tarihli ve 31574 say1ili
Resmi Gazete’de yayimlanarak yirirliige girmistir. 24.06.2024’de ise Yapay
Zeka Kanun Teklifi Tirkiye Biiyiik Millet Meclisine sunulmustur.
Uluslararas: diizenlemeler c¢ercevesinde ise Avrupa Parlamentosu ve
Komisyonu da yapay zeka sistemlerine iliskin cesitli calismalar
gerceklestirmektedir. Calisma yapay zeka tibbi cihazin otonom olarak
gerceklestirdigi zararlar bakimindan sorumlulugunu de lege feranda olarak
irdelemektedir.

Anahtar Kelimeler: Yapay Zeka, Saglik Hizmetleri, Otonom Sistemler,
Hukuki Sorumluluk.
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A DE LEGE FERENDA PERSPECTIVE ON THE LIABILITY OF
ARTIFICIAL INTELLIGENCE-BASED MEDICAL DEVICES FOR
MISDIAGNOSIS

Dog. Dr. Seda KARA KILICARSLAN
ABSTRACT

Throughout human history, numerous ideas and inventions have been
developed to make life more comfortable and secure. In addition to
understanding and interpreting the world, these innovations aim to facilitate
human life. Technological advancements, too, have played a crucial role in
the evolution of digital technology and artificial intelligence. The notion that
machines could think, introduced by Alan Turing in 1950, drew scientific
attention to artificial intelligence technology. Because, developments in the
fields such as machines performing human-like tasks with the competencies
such as machine and deep learning, have paved the way for the use of
artificial intelligence in different ways. With these advancements, artificial
intelligence has acquired human-like behaviors, gained capabilities such as
movement, speech, voice recognition, and numerical logic, thereby become
more autonomous. In line with the progress achieved through technological
developments, similarly, artificial intelligence, too, serves both technological
and scientific purposes. Its applications include perception and pattern
recognition, problem-solving, decision-making, planning, learning, and
creativity. As technology advances, the number of tasks performed by digital
systems continues to grow. Day by day, digital systems are used in various
fields, including almost every aspect of economy, daily life, working life, and
even military. There are various artificial intelligence systems, such as
household robots, cashier-less stores, exploration robots for hazardous jobs,
unmanned aerial vehicles, chatbots like Chatbot for social interactions, and
chess-playing software like AlphaGo. The healthcare sector is also among the
fields where artificial intelligence plays a pioneering role, with increasingly
autonomous systems being integrated. It must be noted that artificial
intelligence has secured a significant position in healthcare advancements.
Consequently, artificial intelligence is at the center of progress in the
healthcare sector and holds great promise for the future. Artificial intelligence
technology has numerous important applications in healthcare services.
Primarily, it enables the electronic remote monitoring and transmission of
health data, as well as the implementation of telemedicine and remote
treatment models. There are also many areas where artificial intelligence
assists physicians throughout the treatment process. These are used via
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artificial intelligence-supported algorithms in many areas, including the
diagnosis and treatment of diseases. In this regard, artificial intelligence offers
new opportunities in the fields such as disease prediction, prevention,
diagnosis, and treatment. Smart software, nurse robots, caregiver robots for
children and the elderly care, personalized medical devices, robot-assisted
surgeries, optimized hospital data management, and intelligent medical
products are all made possible through artificial intelligence.

Despite all these innovations and developments, it is still physicians
who apply artificial intelligence-based medical devices and carry out
treatments. Today, although self-decisive systems capable of performing
medical interventions and diagnoses exist, they are not yet in practical use.
However, with technological advancements and the further development of
deep learning in artificial intelligence, artificial intelligence systems are
becoming more and more autonomous. The decreasing human influence over
the decisions made by autonomous systems, the absence of direct liability for
damages arising from production defects, and the question of who will be
held responsible for the damages caused by these systems bring forth
significant legal concerns. As a result, legal solutions to these emerging
disputes must be clarified. In this context, various national and international
regulations are being implemented to address the legal issues arising from the
development of artificial intelligence. In Tiirkiye, the National Artificial
Intelligence Strategy 2021-2025 was enacted through Presidential Circular No.
2021/18, published in the Official Gazette No. 31574 on August 20, 2021.
Additionally, on June 24, 2024, the Artificial Intelligence Law Proposal was
submitted to the Grand National Assembly of Tiirkiye. On an international
level, the European Parliament and the European Commission have been
conducting various studies on artificial intelligence systems. This study
examines the liability of artificial intelligence-based medical devices for
damages autonomously caused, from a de lege ferenda perspective.

Keywords: Artificial Intelligence, Healthcare Services, Autonomous
Systems, Legal Liability.
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GEBELIK TAKIBINDE DOWN SENDROMU AYDINLATMASI VE
HUKUKI SORUMLULUK

Dog. Dr. Meliha Sermin PAKSOY"

Dogum o6ncesi tani ve tibbi miidahale yapilmadiginda, her 500 canli
dogumdan yaklasik biri Down sendromlu bir bebekle sonuglanmaktadr.
Ekstra bir kromozomdan kaynaklanan bu durum, cocugun hem fiziksel hem
de bilissel gelisimini etkilemektedir. Cocuklar biiytidiik¢e, bu kromozomal
farklik gelisimsel gecikmelere ve siirekli tibbi ve sosyal destek gerektiren
omiir boyu stirecek zorluklara yol agabilmektedir.

Hamileligin erken donemlerinden itibaren tarama testleri Down
sendromu olasiligin: tespit etmek icin yaygin olarak kullanilmaktadir. Birgok
saglik sistemi, bu tiir testleri rutin dogum ©ncesi bakimin bir parcas: olarak
sunmaktadir. Fakat ikili, {iclii ve dortlii tarama testlerinin yiiksek yanilma
pay1 bulunmaktadir. Diger yandan anne kanindan kromozom testi (NIPT)
olarak adlandirilan yeni nesil dogru sonug orani ¢ok daha yiiksek olan bir
tarama testi bulunmaktadir ve giderek daha fazla tilkenin saglik sistemi bu
testi de karsilamaktadir. Ayrica tani testleri ile Down sendromunun
varligimnin tespit edilmesi miimkiindiir. Tiirkiye'nin de dahil oldugu bircok
hukuk sisteminde, Down sendromu tarusi konulmas: halinde, ebeveynlere
hamileligi sonlandirma secenegi sunulmaktadir. Bu da etik agidan
sorgulanmalidir.

Ayrica doktorlar, hamile bireylere gebelik takibi asamasinda tarama ve
tan1 testlerinin amaci ve sonuglar1 hakkinda agik ve yeterli bilgi saglama
yuktimlualtgti altindadir. Bu yuktmliliik, test secenekleri, testlerin
dogrulugunu, potansiyel sonuclar1 ve tani sonrasinda mevcut segenekleri
actklamay1 icermektedir. Yeterli bilgi sunulmamasi halinde tam olarak
bilgilendirilmeyen ebeveynler tarafindan yiiksek tazminat talepli davalar
acilabilmektedir. Yargitay ve Danistay nezdinde bu konuda 6nemli bir igtihat
olusmustur. Bu sunumda bu davalardan dogan ana sorunlar incelenecektir:
Doktorlarin gebelik takibinde hamileye ve esine Down sendromu ve bu
durumun tespitine yarayan testler hakkinda ne kadar bilgi sunmas: gerekir?
Yeterli bilgilendirme yapilmamas: halinde doktorun ve hastanenin
sorumlulugu s6z konusu olacak midir? Bu davalarda kimler tazminat talep
edebilir? Bilgilendirmenin ispat1 nasil yapilabilir?

“Paksoy + Partners Law & Consultancy.
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INFORMED CONSENT AND LEGAL LIABILITY REGARDING
DOWN SYNDROME SCREENING DURING PREGNANCY

Dog. Dr. Meliha Sermin PAKSOY
ABSTRACT

Without prenatal diagnosis and medical intervention, approximately
one in every 500 live births results in a baby with Down syndrome. This
condition, caused by an extra chromosome, affects both the physical and
cognitive development of the child. As the child grows, this chromosomal
difference can lead to developmental delays and lifelong challenges that
require continuous medical and social support.

Screening tests are commonly used from the early stages of pregnancy to
detect the likelihood of Down syndrome. Many healthcare systems offer these
tests as part of routine prenatal care. However, the dual, triple, and quadruple
screening tests have a high margin of error. On the other hand, a newer and
more accurate test called the non-invasive prenatal test (NIPT), which
analyzes chromosomes from maternal blood, has a much higher accuracy
rate, and more countries are including this test in their healthcare systems.
Furthermore, diagnostic tests can confirm the presence of Down syndrome.

In many legal systems, including that of Turkey, when a Down
syndrome diagnosis is made, parents are offered the option to terminate the
pregnancy. This raises ethical questions.

Additionally, doctors are obligated to provide clear and sufficient
information about the purpose and results of screening and diagnostic tests
during pregnancy monitoring. This duty to inform includes explaining the
test options, the accuracy of the tests, potential outcomes, and the available
options after a diagnosis. If sufficient information is not provided, parents
who were not fully informed may file lawsuits seeking high compensation.
Important precedents have been established in the Supreme Court and the
Council of State regarding this issue.

This presentation will examine the main issues arising from these cases:
Which information should doctors provide to the pregnant individual and
their partner about Down syndrome and the tests used to detect it during
pregnancy monitoring? Will the doctor and hospital be held responsible if
sufficient information is not provided? Who can claim compensation in these
cases? Who bears the burden of proof, and what types of evidence can be used
to demonstrate that sufficient information was provided to the patient?

Mayzis 2025
52



BIOHUKUK SEMPOZYUMLU, 6-7 MAYIS 2025, KIRIKKALE, TURKIYE

Keywords: Prenatal Diagnosis, Down Syndrome, Informed Consent
Obligation, Liability for Compensation.

BIOHUKUK SEMPOZYUMU 53



BIOHUKUK SEMPOZYUMU
BIRINCIi GUN
UCUNCU OTURUM



BIOHUKUK SEMPOZYUMLU, 6-7 MAYIS 2025, KIRIKKALE, TURKIYE

KISISEL SAGLIK VERILERININ KORUNMASI
Prof. Dr. Emel BADUR"*

Kisisel veri terimi, Kisisel Verilerin Korunmas: Kanunu'nun (KVKK)
“Tanimlar” kenar bashkli 3/1/d maddesinde, kimligi belirli veya
belirlenebilir gercek kisiye iliskin her tiirlti bilgiyi kapsayacak genislikte
tanimlanmustir. Yasa koyucu Tirk Hukuku acisindan Kkisisel verileri
orneklendirme yoluyla saymaktan uzak durmustur. Ancak Kanunun 6.
maddesinde 6zel nitelikli kigisel veriler, sirhh sayma yontemiyle
diizenlenirken, kisisel saghk verileri de ismen anilmislardir. Kisisel saglik
verisi kavrami, yasa koyucu tarafindan tamimlanmamis olmakla birlikte;
kimligi belirli veya belirlenebilir gercek kisinin ruh, akil ve beden saghgiyla
ilgili her ttirlii bilgiyi kapsayacak sekilde agiklanmaktadir.

Kisisel saglik verileri, ilgili kisinin yarar1 agisindan islenmesi gerekli olan
verilerdir. Ayrica hasta kayitlarinin tutulmasi 1216 sayili Tababet ve Suabati
Sanatlarmin Tarzi Icrasina Dair Kanun'un 72. maddesi geregince yasal bir
zorunluluktur. Anilan maddede hekimlere (ve diger saglik calisanlarina)
hasta kaydi tutma ytktumlultigli getirilmistir. Saghk verileri islenmeksizin
saglik hizmetinin sunulmasi neredeyse miimkiin degildir.

Kisisel saghk verilerinin islenmesi sirasinda yeterli korumanin
saglanmasi, verisi islenen kisinin 6zel hayatiin giivence altina alinmasi ve
kamu sagliginin korunmas: agisindan onemlidir. Kisisel saglik verileri, kural
olarak kisinin saghk hizmetinden etkin bir sekilde yararlanabilmesi icin
islenmesi zorunlu olan kisisel verilerdendir. Kisiye ancak kisisel saglik
verilerinin islenmesi ve gerektiginde bu verilere kolaylikla ulasilabilmesi
suretiyle hizli ve verimli saglik hizmeti sunulmasi miimkiin olur.

Kisisel saglik verilerinin korunmasi, kisilerin saglik hizmetinden
yararlanmalar1 ve hatta bu suretle kamu sagligimin da korunmasi agisindan
da onemlidir. Zira kisisel saglik verilerinin yeterince korunmamasi, saghk
hizmetine erisim agisindan da sorunlar olusturmaya aciktir. Kisiler, saghk
hizmetinden faydalanmak igin basvururken -bazi yasal istisnalar sakli
kalmak kaydiyla (6rnegin kamu saghg: agisindan bazi bulasic1 hastaliklarin
bildirilmesi vb.)- basta hekimler olmak tizere tim saghk calisanlarmin sir
saklayacagina; kisisel saglik verilerinin de korunacagma dair giivenle hareket
etmektedirler. Bu gtivenin sarsilmasi, kisinin saghik hizmeti almak icin

* Cankaya Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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yapacag girisimlerde miitereddit kalmasina neden olacak ve hatta bazi kisiler
sadece bu ytizden saglik hizmetine basvurmayacaklardir.

Kisisel saglik verilerinin islenmesi, ilgili kisinin kendisine taninmis bazi
haklar1 kullanmas: icin gerekli olabilmektedir. Ornegin kisinin saglik
durumunun raporlanmas: sonucunda dgrenciler, calisanlar, zorunlu askerlik
gorevi yapanlar ve hiiktimliiler tahliye veya ev hapsi imkani, ek sinav hakki
taninmasi, devamsizlik yazilmamas, istirahat veya hava degisimi olanagimin
saglanmas1 ya da mevcut smurlamalardan muaf tutulma gibi ayricalikh
hiiktimlere tabi kilmabilirler.

Islenen kisisel saglik verilerinin, kisinin 6zel hayatinin sir (giz)
kismma iligkin oldugu da bir diger gercektir. Zira ilgili kisi, saglik verilerinin
ancak kendisinin belirledigi kisiler tarafindan ve kendisinin istedigi kadar
bilinmesini ister. Giincel ya da ge¢mise yonelik saglik verilerinin, veri sahibi
olan kisinin segtigi ve belirledigi kisiler haricinde kalanlarca 6grenilmesi, pek
¢ok sakincay1 da beraberinde getirecek niteliktedir. Bu sakincalardan bazilari
saglk verisinin ttirtine gore artan siddette yasanabilecek olan ayrimciliga
maruz kalma, isyerinden uzaklastirilma ve hatta ahlaki nedenlerle kinanmak
suretiyle diglanma olarak ortaya ¢ikabilir.

Kisisel saglk verilerinin, onlar1 diger 6zel ve genel nitelikli kisisel
verilerden ayiran bir diger 6zellikleri de bu verilere siklikla yargilamanin
cesitli asamalarinda ve tiirlerinde delil olarak bagsvurulmasidir. Kisinin saghk
verileri ceza yargilamasinda hem fail hem de magdur acisindan delil niteligi
tasir. Ayrica hukuk yargilamasinda da basta akil hastalif1 sebebine dayali
bosanma davalar1 ve kisinin ayirt etme giiciiniin tespit edilmesi gereken
durumlar olmak tizere kisisel saglik verileri delil olarak 6nem kazanir. Ancak
kisinin saglik verilerinin delil olarak kullanildig1 baska hukuk ve ceza
davalar1 oldugu da stiphesizdir.

Bu nedenle kisisel saglik verileri, KVKK’'da o©zel nitelikli kisisel
verilerden kabul edilmis; hatta bu tiir veriler arasinda da ilgili kisinin rizasi
haricindeki hukuka uygunluk sebeplerine dayali olarak islenmeleri agisindan
farkli hukuk kurallarma tabi kilinmuslardir. Kisisel saghk verilerinin
korunmas: agisindan KVKK'nin yanu sira, Kisisel Saglik Verileri Hakkinda
Yonetmelik adli Saglik Bakanlig tarafindan ¢ikarilmis bir ikincil diizenleme
de bulunmaktadir.

Anahtar Kelimeler: Kisisel Saghk Verisi, Ozel Nitelikli Kisisel Veri,
Hassas Kisisel Veri.
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PROTECTION OF PERSONAL HEALTH DATA
Prof. Dr. Emel BADUR
ABSTRACT

The term personal data is broadly defined in Article 3/1(d) of the Law
on the Protection of Personal Data (KVKK) under the heading “Definitions,”
as any information relating to an identified or identifiable natural person. The
legislator, from the perspective of Turkish law, refrained from enumerating
personal data by way of examples. However, in Article 6 of the Law, special
categories of personal data are regulated through an exhaustive list, and
personal health data are explicitly mentioned therein. Although the concept
of personal health data is not defined by the legislator, it is explained as
encompassing all kinds of information regarding the physical, mental, and
psychological health of an identified or identifiable natural person.

Personal health data are those that need to be processed for the benefit
of the data subject. Moreover, maintaining patient records is a legal obligation
under Article 72 of the Law No. 1219 on the Practice of the Art of Medicine
and Its Branches, which imposes the duty of keeping patient records upon
physicians (and other healthcare professionals). It is practically impossible to
deliver healthcare services without processing health data.

Ensuring adequate protection during the processing of personal health
data is of great importance both for safeguarding the privacy of the data
subject and for protecting public health. As a rule, personal health data are
among those personal data that must be processed in order for the individual
to benefit effectively from healthcare services. Rapid and efficient healthcare
delivery is only possible if personal health data are processed and can be
accessed when necessary.

The protection of personal health data is also crucial for individuals’
access to healthcare services, and thereby for the protection of public health.
Insufficient protection of such data poses risks to healthcare access.
Individuals, when applying for healthcare services—subject to certain legal
exceptions (such as mandatory reporting of certain infectious diseases for
public health purposes) —act on the trust that physicians and other healthcare
professionals will maintain confidentiality and that their personal health data
will be protected. The erosion of this trust may cause individuals to hesitate
in seeking healthcare services, and some may even refrain from doing so
altogether.
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The processing of personal health data may also be necessary for the
exercise of certain rights granted to the data subject. For example, upon
reporting of a health condition, students, employees, conscripts, and convicts
may be granted special entitlements such as release or house arrest, the right
to an additional exam, exemption from absenteeism, sick leave,
convalescence, or exemption from existing restrictions.

It is also a fact that processed personal health data pertain to the most
private sphere of an individual’s private life. The data subject generally
wishes their health data to be known only by those persons they themselves
designate, and only to the extent they permit. The disclosure of current or past
health data to persons other than those chosen by the data subject may lead
to various adverse consequences. Depending on the type of health data, these
consequences may range in severity from discrimination, workplace
exclusion, to social stigmatization and moral condemnation.

Another characteristic that distinguishes personal health data from other
categories of personal data, whether ordinary or special, is their frequent use
as evidence in various stages and types of judicial proceedings. An
individual’s health data may serve as evidence in criminal proceedings, both
concerning the perpetrator and the victim. In civil proceedings, they are also
significant, particularly in cases such as divorce based on mental illness or
situations requiring determination of a person’s capacity to act. It is beyond
doubt that health data may also be used as evidence in other civil and criminal
proceedings.

For this reason, personal health data are classified under KVKK as
special categories of personal data and, even within this group, are subject to
different legal rules with respect to processing based on legal grounds other
than the data subject’s consent. In addition to KVKK, there also exists a
secondary regulation issued by the Ministry of Health, namely the Regulation
on Personal Health Data, which provides further provisions for the protection
of personal health data.

Keywords: Personal Health Data, Special Categories Of Personal Data,
Sensitive Personal Data.
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ALTERNATIF ILAC GERi ODEME YONTEMI: IDARI YARGI
Av. Ecz. Ibrahim ANKARA*

Bilindigi {izere 1982 tarihli Anayasa’nin 17.maddesinde yasam hakki,
60.maddesinde sosyal giivenlik hakki diizenlenmis, 65.maddesinde ise
devletin iktisadi ve sosyal ddevlerinin sinirlarmin belirlenmistir.

5510 sayii Kanun'un 62.maddesinde, saglik hizmetlerinden ve diger
haklardan yararlanmanin sigortali ve bakmakla ytikiimli oldugu kisiler igin
bir hak, Kurum igin ise bu hizmet ve haklarin finansmanimi saglamak bir
yiiktimliilik oldugu ifade edilmistir. Kanun'un 62 ila 74.maddeleri arasinda
da; finansmam saglanan saglik hizmetleri ve stiresi, Kurumca finansmam
saglanmayacak saglik hizmetleri, yol gideri, giindelik ve refakatci giderleri,
yurt disinda tedavi, saglik hizmetlerinden yararlanma sartlari, katihm pay1
alinmasi, katilim pay1 alinmayacak haller, saglik hizmetleri ve kisiler, hizmet
basamaklar1 ve sevk zinciri, saglik hizmetlerinin ddenecek bedellerinin
belirlenmesi ve saglik hizmetlerinin saglanma yontemi ve saglik giderlerinin
6denmesi hususlar: detayli olarak diizenlenmistir.

Yine 5510 sayili Kanun'un uygulanmasina yonelik sartlar1 belirleyen en
onemli diizenlemelerden biri olan Saghik Uygulama Tebligi (SUT), Kurumca
finansmam saglanan saglk hizmetlerine ait iicretler ile tedavi yardimlarimin
verilmesine iliskin usul ve esaslarin belirlendigi Kurumca yayimlanan ilgili y1l Sosyal
Grivenlik Kurumu Saglhk Uygulama Tebligi, seklinde tanimlanmuistir.

Ulkemizde ilag fiyatlarinin belirlenmesinde yetkili otorite Saglk
Bakanligr’dir. Bununla birlikte ilacin geri 6deme kapsamina alinmasi i¢in 5510
sayili Kanun'un 63'ncii ve 72'nci maddeleri geregi olusturulan "ila¢ Geri
Odeme Komisyonu" ve "Tibbi ve Ekonomik Degerlendirme Komisyonlari”; ilaglarla
ilgili olarak yapilan geri 6deme basvurularini inceleyip goriis ve/veya karar
verirken klinik/teknik veriler ve kanita dayali tip uygulamalari ile birlikte
farmakoekonomik ¢alismalar: inceleme gorevi verilmistir. Buradan alman
kararlar Saglik Uygulama Tebligi'nde (SUT) yaymmlanarak yirtrliige
girmektedir. Bununla birlikte SUT igerisinde yer almayan ruhsatli bircok
trtin de tedavide yer almaktadar.

Calismamiz kapsaminda ele alinan saglik hakki, sosyal giivenlik hakk:
kapsaminda degerlendirilmektedir. Ttim bunlarla birlikte kisi, ilaca erisimin

* Ankara Barosu/ Ankara Eczac1 Odasi.
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miimkiin olmadig1 hallerde 6lium riskiyle karsi karsiya kalacaksa yasam
hakk: da giindeme gelecektir.

Turkiye’de 6zellikle kanser tedavisinde kullanilan ve uygulamada akilli
ila¢ olarak nitelendirilen ilaglarin maliyeti sebebiyle bireyler tarafindan
finanse edilmesi ¢cogu zaman mumkiin olmamaktadir. Bu sebeple bireyler,
sigortalt olduklar1 kuruma basvurarak ila¢ bedellerinin 6denmesini talep
etmektedir. Isbu talebin reddi halinde ise bireyler tarafindan tedarik stireci
mahkemelere tasinmaktadir. Calismamiz kapsaminda akilli ila¢ olarak
adlandirilan ve Sosyal Giivenlik Kurumu (SGK) geri 6deme listesinde
olmayan ilaglar icin mahkeme siirecinde yasanan problemleri inceleyecegiz.

Bu noktada mahkemeye basvuru siirecinde bireylerin ait olduklar:
sigorta kolu ve tiirii, gorevli mahkemeyi belirlemektedir. 2008 y1l1 6ncesinde
emekli sandigina tabi olan bireyler idari yargiya basvuru yapabilirken, bu
grubun disindaki bireyler adli yargiya basvuru yapabilmektedir.

Yargt kollarmin ayri olmasi gesitli problemleri de beraberinde
getirmektedir. Zira yargilama konular ile ilgili Damstay ve Yargitay
ictihatlar1 arasindaki farkliiklar uygulamada birtakim zorluklar1 da
beraberinde getirmektedir. Bu zorluklar, ayni hastalig: tasiyan bireylerin salt
sigorta durumlarmin farkli olmasi sebebiyle ilaca erisim haklarm
etkilemektedir. Bu cercevede kamu otoritesi veya yargi erki tarafindan bir
hastanin ilaca erisimi sinirlandirilabilecek mi?, sumirlandirilabilecek ise bunlarin
kosul ve sartlar: ne olacak?, sorular1 giindeme gelmektedir.

Son yillarda Yargitay'in getirdigi; yaklagik ispat kriterleri, iyilesme kavrami
gibi stirece yonelik kistaslarm aksine Danistay’mn mezkur stirece sadece
“yasam hakki” cercevesinde yaklastigr goriilmektedir. Bu durumun ortaya
cikardigi magduriyetler, adalete erisim ve saglik hakki cercevesinde
degerlendirilecektir.

Calismamizda, adli yargmin belirledigi kistaslar aciklanarak ilave
goriisler tne stiriilecektir. Yine idari yargmin kistaslar ise elestirilecektir.

Anahtar Kelimeler: Saghik Hakki, Sosyal Giivenlik, Akilli Ilaclarmn
Finansmani, Yaklasik Ispat Kriteri.
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ALTERNATIVE APPROACH TO DRUG REIMBURSEMENT:
ADMINISTRATIVE JUDICIARY

Av. Ecz. ibrahim ANKARA
ABSTRACT

As is known, the right to life is regulated in Article 17 of the 1982
Constitution, the right to social security is regulated in Article 60, and the
limits of the state's economic and social duties are determined in Article 65.

Article 62 of Law No. 5510 states that benefiting from health services and
other rights is a right for the insured and their dependents, and that it is an
obligation for the Institution to provide financing for these services and rights.
Articles 62 to 74 of the Law also regulate in detail the health services and
duration for which financing is provided, health services that will not be
financed by the Institution, travel expenses, daily and companion expenses,
treatment abroad, conditions for benefiting from health services, collection of
copayment, cases in which copayment will not be collected, health services
and persons, service levels and referral chain, determination of the amounts
to be paid for health services, the method of providing health services and
payment of health expenses.

The Health Implementation Circular, which is one of the most important
regulations determining the conditions for the implementation of Law No.
5510, is defined as the Social Security Institution Health Implementation
Circular published by the Institution for the relevant year, which determines
the procedures and principles regarding the fees for health services financed
by the Institution and the provision of treatment aids.

The Ministry of Health is the authorized authority in determining drug
prices in our country. In addition, the "Drug Reimbursement Commission"
and "Medical and Economic Evaluation Commissions" established in
accordance with Articles 63 and 72 of Law No. 5510 in order to include drugs
in the scope of reimbursement; are given the task of examining
pharmacoeconomic studies together with clinical/technical data and
evidence-based medical practices while examining reimbursement
applications made regarding drugs and making opinions and/or decisions.
The decisions taken here are published in the Health Implementation Circular
and enter into force. In addition, many licensed products that are not included
in the SUT are also included in the treatment.
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The right to health, which is discussed within the scope of our study, is
evaluated within the scope of the right to social security. Along with all this,
if the person is faced with the risk of death in cases where access to medicine
is not possible, the right to life will also come to the fore.

In Turkey, it is often not possible for individuals to finance drugs that are
used especially in cancer treatment and are called smart drugs in practice due
to their cost. For this reason, individuals apply to the institution where they
are insured and request payment of their drug costs. If this request is rejected,
individuals take the procurement process to court. Within the scope of our
study, we will examine the problems experienced in the court process for
drugs called smart drugs and not on the Social Security Institution (SSI)
reimbursement list.

At this point, in the court application process, the insurance branch and
type to which individuals belong determines the competent court. While
individuals subject to a retirement fund before 2008 can apply to the
administrative courts, individuals outside this group can apply to the judicial
courts.

The fact that the judicial branches are separate also brings with it various
problems. Because the differences between the Council of State and the Court
of Cassation precedents regarding the trial issues bring with it some
difficulties in practice. These difficulties affect the right of individuals with
the same disease to access medicine simply because their insurance status is
different. In this context, questions such as whether a patient's access to
medicine can be restricted by public authority or the judiciary, and if so, what
will be the terms and conditions? come to the fore.

In contrast to the criteria for the process introduced by the Supreme
Court in recent years, such as the approximate criteria of proof and the
concept of recovery, it is seen that the Council of State approaches the
aforementioned process only within the framework of the “right to life”. The
grievances arising from this situation will be evaluated within the framework
of access to justice and the right to health.

In our study, the criteria determined by the judicial court will be
explained and additional opinions will be put forward. Again, the criteria of
the administrative court will be criticized.
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Keywords: Right to Health, Social Security, Financing of Smart Drugs,
Standard of Approximate Proof.
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YAPAY RAHIM VE KIiSILERE KARSI SUCLAR: SUCUN VE
MAGDURUN BELIRLENMESI SORUNU"

Dr. Ogr. Uyesi Fatma Umay GENC*

Bir fetiistin dollenme ile baslayan dogum oncesi gelisim evresinin
genellikle iki ytiz seksen giin stirdiigii kabul edilmektedir. Fetiisiin, fetal
gelisim evresinin bir kismini veya tamamim bir kadinin bedenine bagiml
olmaksizin gecirmesi “ektogenez” olarak adlandirilmaktadir. Tibbin ve
teknolojinin gelisimiyle birlikte, fetiistin, gelisim stirecinin bir kismini anne
rahmindeki ortamu taklit eden bir cihazda, yapay rahimde gegirmesi halinde
kismi ektogenez soz konusu olacaktir. 2017 yilinda, Amerika Birlesik
Devletleri'nde gergeklestirilen bir arastirmada biobag adi verilen ve anne
rahmini taklit eden bir sistem gelistirilerek bunun kullamldigs,
duyurulmustur. Yapilan duyuruya gore, s6z konusu arastirmada asiri
prematiire kuzular dogumlarinin hemen ardindan biobag’e yerlestirilmis ve
burada dort haftaya kadar fizyolojik olarak desteklenmistir. Bu aragtirmanin
yenidogan yogun bakim tinitelerinde asir1 erken dogan bebeklerin durumunu
iyilestirmek igin kullarulabilmek bakimimdan umut vadedici olarak
degerlendirilen sonuglariin ardindan benzer amacl bagkaca arastirmalar da
gerceklestirilmistir. Yapilan arastirmalar ve bu konudaki gelismeler, benzer
bir tasarimin insanlar bakimindan ne zaman giivenli bir sekilde
denenebilecegi ve gelisiminin hangi asamasinda bulunan bir insan fetiistiniin
boyle bir tasarima yerlestirilebilecegi gibi sorular1 da beraberinde
getirmektedir. Halihazirda gelistirilen prototipler heniiz insan tizerinde test
edilmeye hazir halde olmasa da bunun insanlar bakimindan da giivenli bir
sekilde uygulanabilir duruma gelmesi halinde, boyle bir gelismenin
gereklerine uygun ve dogurabilecegi sorunlara cevap verebilecek nitelikte
hukuk kurallarinin varligina ihtiya¢ hasil olacaktir. Zira mevcut mevzuat
hiiktimleri, boyle bir teknolojinin kullanirmindan kaynaklanacak sorulara
cevap vermekte ve hukuki sorunlarin ¢oziimiinde yetersiz kalacaktir. Bu
baglamda ortaya ¢ikacak sorulardan birisi, anne rahminden ayrilan fetiistin

Belirtmek isteriz ki, tebligimiz kapsaminda yaptigimiz degerlendirmeler aymi zamanda
20.11.2023 tarihinden beri hukuk ve tip alanlarindan cesitli uzmanlarin katilimiyla
multidisipliner sekilde siirdiirmekte oldugumuz “Kardesligin ve Hamileligin Sonu: Yapay
Rahim Teknolojisine Hukuk Nasil Cevap Verecek?” isimli ve TUBITAK 1001 destegi alan
projemizin de konusunu olusturmakta olup konunun 6zellikle biyohukuk alanina ilgi duyan
arastirmacilarla  paylasilabilmesi ve onlarin degerlendirmelerine sunulabilmesi de
calismamizin amaglarindan birisini olusturmaktadir.

* Ankara Haci Bayram Veli Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dalx.
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yapay rahime yerlestirildikten sonra hukuken nasil nitelendirilecegidir. Bu
soruya verilecek cevap, ceza hukuku agisindan zellikle 6nem arz etmektedir.
Zira bu canlinin, 5237 sayili Ttirk Ceza Kanunu'nun “ Ozel Hiikiimler” baslikl1
ikinci kitabinin “Kisilere Kars: Suglar” baslhikli ikinci kisminda yer alan
suglardan 6zellikle “Hayata Kars1 Suglar” ve “Viicut Dokunulmazligima Kars:
Suglar” baslikl1 birinci ve ikinci boliimler ile “Koruma, Gozetim Yardim veya
Bildirim Yuktmliligunin Ihlali” ve “Cocuk Diisiirtme, Diisiirme veya
Kisirlastirma” baslikli dordiincii ve besinci boliimlerde yer alan muhtelif
suclarin konusunu olusturmasi miimkiindiir. Bu konuda verilecek karar ve
bu karar dogrultusunda yapilacak hukuki diizenleme, faillerin bu canlinin
sucun konusunu olusturdugu ¢esitli fiilleri nedeniyle bahsi gegen suglarmn
hangisi dolayisiyla sorumlu tutulmalari gerektigine ve ilgili sugun
magdurunun bu canli m1 bir bagkas: mi1 olacagma iliskin degerlendirmeleri
dogrudan etkileyecek niteliktedir. Ayrica, 6zel hukuk alaninda yapilacak bu
belirleme, ceza hukuku alaninda muhtemel fiillerle baglantili olarak yeni sug
tiplerinin ihdasin da gerektirebilir.

Bu tebligde o6ncelikle yapay rahim vasitasiyla kismi ektogenezi miimkiin
kilmaya yonelik calismalarin gelisimi hakkinda kisaca bilgi verilecektir.
Bunun ardindan ise bu teknolojinin insanlar bakimindan da uygulanabilir
duruma gelmesi halinde, yapay rahime yerlestirilen canliya bu asamadan
sonra nasil bir hukuki statii tanmabilecegine dair olasiliklar, bu konuda
yapilacak belirleme ile faillerin, yapay rahimdeki canlinin sugun konusunu
teskil ettigi cesitli fiilleri nedeniyle Tiirk Ceza Kanunu'ndaki “Kisilere Kars1
Suglar”mn hangisi dolayisiyla sorumlu tutulmalar: gerektigine ve ilgili sugun
magdurunun bu canli mu bir bagkas: m1 olacagina dair sorulara verilmesi
muhtemel cevaplar arasinda baglant1 kurularak degerlendirilecektir. Daha
once bu konuyu bu sekilde ele alan bir yazili calisma ya da sunum
bulunmamasz, tebligimizin 6zgiin yanini olusturmaktadar.

Anahtar Kelimeler: Kismi Ektogenez, Yapay Rahim, Kisilere Kars:
Suglar, Kisilik, Magdur.
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ARTIFICIAL UTERUS AND OFFENCES AGAINST INDIVIDUALS:
THE PROBLEM OF DETERMINING THE OFFENCE AND THE
VICTIM*

Dr. Ogr. Uyesi Fatma Umay GENC
ABSTRACT

The prenatal developmental stage of a foetus, which begins at
fertilisation, is generally considered to be last two hundred and eighty days.
When a foetus spends part or all of its fetal developmental stage without
being dependent on a woman’s body, this is called “ectogenesis”. With
advances in medicine and technology, partial ectogenesis occurs if the foetus
spends part of its development in an artificial uterus, a device that mimics the
environment of the mother’s uterus. In 2017, it was announced that in a
research conducted in the United States, a system called biobag, which
mimics the uterus, was developed and used. According to the announcement,
in this research, highly premature lambs were placed in a biobag immediately
after birth and physiologically supported there for up to four weeks.
Following the results of this research, which were considered promising for
use in neonatal intensive care units to improve the condition of extremely
preterm babies, other research with similar aims has been conducted.
Research and developments in this area raise questions such as when a similar
design can be safely tested on humans and at what stage of development a
human foetus can be implanted in such a design. Although the prototypes
currently developed are not yet ready to be tested on humans, if this
technology becomes safely applicable to humans, there will be a need for the
existence of legal rules that are appropriate to the requirements of such a
development and capable of responding to the problems that may arise. This
is because the current legal provisions will be insufficient to answer the
questions arising from the use of such technology and to solve legal problems.
One of the questions that will arise in this context is how the foetus that has

“ We would like to note that the assessments we have made within the scope of our
communication also form the subject of our project titled “The End of Sisterhood and
Pregnancy: How Will the Law Respond to Artificial Womb Technology?” which has been
ongoing since November 20, 2023, in a multidisciplinary manner with the participation of
various experts from the fields of law and medicine and which has received support from
TUBITAK 1001. The subject is of particular interest to the field of bioethics. How Will the Law
Respond to Artificial Womb Technology?" project, which has been ongoing since November
20, 2023, with the participation of various experts from the fields of law and medicine. One of
the aims of our work is to share this topic with researchers interested in the field of bioethics
and to present it for their evaluation.
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left the mother’s uterus can be legally qualified after being placed in an
artificial uterus. The answer to this question is particularly important in terms
of criminal law. This is because it is possible that this living being may
constitute the subject of various offences in the second chapter titled
“Offences Against Individuals” of the second volume titled “Special
Provisions” of the Turkish Penal Code No. 5237, especially in the first and
second sections titled “Offences Against Life” and “Offences Against Physical
Integrity”, and in the fourth and fifth sections titled “Breach of the Duties of
Protection, Observation, Assistance and Notification” and “Illegal Abortion,
Miscarriage or Sterilisation”. The decision to be made on this issue and the
legal regulation to be made in line with this decision will directly affect the
evaluations regarding for which of the aforementioned offences the
perpetrator(s) should be held responsible for the various acts in which this
living being is the subject of the offence and whether the victim of the relevant
offence will be this living being or someone else. Moreover, this
determination to be made in the field of private law may also require the
enactment of new types of offences in the field of criminal law in connection
with possible acts.

In this presentation, firstly, the development of efforts to enable partial
ectogenesis through the artificial uterus will be briefly explained.
Subsequently, the possibilities regarding the legal status of the living being
implanted in the artificial uterus, if this technology becomes applicable to
humans, will be assessed by establishing a link between the determination to
be made in this regard and the possible answers to the questions as for which
of the “Offences Against Individuals” in the Turkish Penal Code the
perpetrator(s) should be held responsible for various acts in which the living
being in the artificial uterus is the subject of the offence, and whether the
victim of the relevant offence will be this living being or someone else. The
fact that no previous paper or presentation has addressed this issue in this
way constitutes the unique aspect of our presentation.

Keywords: Partial Ectogenesis, Artificial Uterus, Offences Against
Individuals, Personality, Victim.
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HIPOTETIK RIZA’NIN CEZA HUKUKUNDA
UYGULANABILIRLIGI

Dr. Ogr. Uyesi Gokhan OLMEZ*

Hipotetik riza; uygulanan tibbi islemle ilgili olarak ¢nceden hig
bilgilendirilmemis ya da eksik bilgilendirilmis olan hastanin, dogru
bilgilendirmis olsayd: gerceklestirilen islemlere r1za gOstereceginin
soylenebilmesi  halinde hekimin ceza hukuku sorumlulugunun
reddedilmesini saglayan bir hukuki miiessese olarak tanimlanabilir. Alman
Federal Mahkemesi'nin benimsedigi istikrarli uygulama kapsaminda
hipotetik r1izanin kosullarinin varligi, hekimin hastay1 aydinlatmadan yaptig1
tibbi miidahalenin ceza hukuku haksizlig1 olarak nitelendirilmemesini saglar.

Hipotetik rizanmn bulunabilmesi icin her seyden 6nce hastanin, hekim
tarafindan aydinlatmaya iliskin ytk{imliltiklere aykir1 olarak eksik
bilgilendirilmis olmas1 ve buna ragmen 6nceden riza gostermedigi bir tibbi
isleme tabi tutulmus olmasi gerekir. Hipotetik rizanin kosullarinin varliginin
tartisma konusu yapildig1 olaylarda, ortada lege artis (tip mesleginin
gereklerine uygun) bir islem bulunur. Bir diger ifadeyle, hekim tarafindan
hastanin gecerli rizas1 alinmadan yapilan tibbi miidahale mesleki standartlara
uygundur. Dolayisiyla hipotetik rizada hukuken sorun olusturan temel
husus; yapilan tibbi miidahalenin kendisinin degil bilgilendirmenin
standartlara aykiriligmin hukuki sonuglaridir.

Esasen hipotetik riza, medeni hukuk alanma ait olan ve hekimin
tazminat sorumlulugunun sinirlandirilmas: bakimimdan yargi uygulamasiyla
sekillendirilmis bir kurumdur. 2013 tarihli Hasta Haklar1 Kanunu ile Alman
Medeni Kanununun “Behandlungsvertrag (Tedavi Anlagsmas1)” baghkl §
630a ila § 630h paragraflarinda diizenlenen sozlesme tiirtine dair hiikiimler
arasinda bulunan § 630h/2 ile halihazirda benimsenen yargi uygulamasi
kanun koyucu tarafindan da agikca kabul edilmis ve hipotetik riza medeni
hukukta bir kanuni zemine kavusturulmustur. {lgili hiikme gore; “Tedavi
eden taraf, 630d maddesine uygun olarak riza aldigin ve 630e maddesindeki
gerekliliklere uygun olarak bilgi verdigini kanmitlamalidir. Saglanan bilgi
Bolum 630e’nin gerekliliklerini karsilamiyorsa, tedavi eden taraf, bilgi uygun
sekilde saglanmis olsaydi bile hastanin tedaviye riza gosterecegini iddia
edebilir.” Bu kapsamda bir tazminat davasinda hekim, hastanin dogru

* Ankara Haci Bayram Veli Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku
Anabilim Dal1.
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bilgilendirilmis olsaydi gerceklestirilen isleme ri1za gosterecegini iddia ederse,
sayet bu iddiasim ispatlayabilirse tazminat sorumlulugu dogmaz. Ancak
hastanin kendisine islem 6ncesi gerekli bilgi verilseydi isleme riza gosterip
gostermeyecegi konusunda ciddi bir karar celigkisi yasayacaginin ortaya
koyulmasi durumunda hekim hipotetik rizanin varligini ispatlayamamnus
olur.

Ceza hukuku bakimindan ise hipotetik rizamin sartlar1 uyarinca;
kendisine yonelik olarak gerceklestirilecek muhtemel tibbi islemler
konusunda tam olarak bilgilendirilmemis olan hastanin tibbi miidahale
oncesi alman akttiel rizas1 kapsamina girmeyen bir tedavi islemi yalmzca
hasta tam olarak aydinlatismis olsaydi da bu tedaviye riza gostermezdi
denilebilen hallerde sug olusturur. Sayet hastanin bu tedaviye riza gosterip
gostermeyecegi kesin olarak belirlenemiyorsa, stipheden sanik yararlanir
ilkesi uyarinca doktorun ceza hukuku sorumlulugu kabul edilmemektedir.

Esasen tibbi islem ve uygulamalardan kaynakli tazminat taleplerinden
dogan 6zel hukuk uyusmazliklar: bakimindan dngoriilen bu diizenlemenin
ceza hukuku agisindan da sonug¢ dogurabilir nitelikte olduguna dair gok
guglu itirazlar ileri siirtilmektedir. Zira medeni hukuk/bor¢lar hukuku
esaslar1 nihai olarak tazminat meselelerini diizenlerken, ceza hukuku hekim
tarafindan bir bagkasina onun iradesi disinda zarar vermeme normunun
toplumsal stabilizasyonunun saglanmastyla ilgilidir. Bu sebeple ceza hukuku
bakimindan hipotetik rizaya gegerlilik tanmamaz; zira ceza hukuku
korumasimin konusunu olusturan kisinin kendi gelecegini belirlemesine
yonelik irade ozerkligi, hekimin mesleki ve maddi ¢ikarlarindan daha
oncelikli konumdadir. Hipotetik rizanin ceza hukuku alaninda paternalizmin
bir kalmtisini olusturdugu soylenebilir. Ctinki bu anlayis hekimin sahip
oldugu teknik bilgi dolayisiyla, hasta adma “daha iyi bir karar alma”
yetkisine sahip oldugunu kabul eder. Oysa hastamin kendi gelecegini
belirleme  imkan1  bulunmasmna ragmen bu imkanin  hekimin
yiktmlultiklerine aykir: olarak bilgilendirme asamasindaki ihmalinden veya
yetersizliginden dolayr kullandirilamamas: halinde artik hastanin
otonomisine saygt duyuldugunu gerekcelendirebilecek higbir argtiman
mevcut bulunmaz. Onemle belirtmek gerekir ki, kisinin kendisine kars:
gerceklestirilen bir eyleme sonradan “onay” vermesi ceza hukukunda ne
tipiklik ne de hukuka aykiriik unsuru {iizerinde bir etkiye sahiptir. Zira
haksizlik ttim unsurlariyla gerceklestikten daha sonra sonradan meydana
gelen bir vakia dolayisiyla haksizligin ortadan kalkmasi miimkiin degildir.
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Tebligde, hipotetik rizanin benzer kurumlardan farkina yonelik olarak
oncelikle sucun yapisindaki konumu itibariyla riza igin aranan sartlar ve
varsayilan riza ile arasindaki farklara deginilecek, ceza hukuku sisteminde bu
tarz bir miiesseseye neden yer verilemeyecegi gerekcelendirilecek ardindan
ise hekimlerin ceza hukuku sorumluluklarinin smirlandirilmasimna yénelik
olarak ne gibi hukuki alternatiflerden yararlanilabilecegi hakkinda
aciklamalarda bulunulacaktir.

Anahtar Kelimeler: Hipotetik Riza, Hastanin Onayi, Ceza Hukuku
Sorumlulugu.
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THE APPLICABILITY OF HYPOTHETICAL CONSENT IN
CRIMINAL LAW

Dr. Ogr. Uyesi Gokhan OLMEZ
ABSTRACT

Hypothetical consent can be defined as a legal concept that exempts a
physician from criminal liability if it can be asserted that the patient, who was
either not informed at all or was incompletely informed about the medical
procedure performed, would have consented to the procedure had they been
properly informed. Within the framework of the stable practice adopted by
the German Federal Court, the presence of the conditions for hypothetical
consent ensures that a medical intervention performed by a physician without
informing the patient is not considered an unlawful act under criminal law.

For hypothetical consent to apply, the patient must have received
incomplete information from the physician in violation of the physician's
duty to inform, and the patient must have undergone a procedure to which
he or she had not previously consented. In cases where hypothetical consent
is discussed, the procedure in question is lege artis (performed according to
medical standards). In other words, the medical procedure performed by the
physician without the patient's valid consent is according to professional
standards. Thus, in hypothetical consent cases, the legal discussion does not
revolve around the procedure itself, but rather around the legal consequences
of the physician's failure to provide standard information.

In essence, hypothetical consent is a doctrine that was originally
developed by case law in the area of civil law to limit a physician's liability
for damages. With the enactment of the Patient Rights Act in 2013 and the
inclusion of provisions on treatment contracts in Sections 630a to 630h of the
German Civil Code (BGB), this doctrine was explicitly codified by the
legislature in civil law. According to § 630h(2) of the Civil Code: “The treating
party must prove that the consent was obtained in accordance with § 630d
and that the information was provided in accordance with the requirements
of § 630e. If the information provided does not meet the requirements of §
630e, the treating party may claim that the patient would have consented to
the treatment even if the information had been properly provided.”

In this context, a physician will not be held liable for damages in a
malpractice suit if he or she can prove that the patient would have consented
to the procedure if he or she had been properly informed. However, if it can
be shown that the patient would have had significant reservations about
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consenting to the procedure had he or she been fully informed, the physician
will not be able to establish the existence of hypothetical consent.

In the context of hypothetical consent, medical treatment that falls
outside the scope of the patient's actual consent obtained prior to the
procedure - due to inadequate information about possible treatment
alternatives - will result in criminal liability only if it can be established that
the patient would not have consented even if he or she had been fully
informed. If it cannot be definitively determined whether the patient would
have consented to the procedure, the physician is not criminally liable under
the principle of in dubio pro reo (benefit of the doubt for the accused).

The applicability of this doctrine - originally designed to resolve civil
disputes arising from medical procedures and compensation claims - to
criminal law remains highly controversial. While civil and contract law are
primarily concerned with issues of compensation, criminal law is concerned
with ensuring the stability of society by protecting individuals from harm
imposed against their will. Hypothetical consent should not be recognized in
criminal law because the principle of individual autonomy over one's own
body takes precedence over the professional and financial interests of the
physician. Hypothetical consent can be seen as a vestige of paternalism in
criminal law, as it assumes that a physician has the authority to make better
decisions on behalf of the patient because of his or her technical knowledge.
However, if a patient is deprived of the opportunity to make an informed
decision about his or her future because of a physician's failure to fulfill his or
her duty to inform, there is no valid argument to justify respecting the
patient's autonomy.

It is important to note that in criminal law, a person's subsequent
“consent” to an act committed against him or her does not affect the elements
of the crime or its wrongfulness. Once an unlawful act has been fully
completed, a subsequent event cannot retroactively eliminate its criminal
nature.

This paper first examines the distinction between hypothetical consent
and similar legal concepts, focusing on the requirements for valid consent and
the differences between hypothetical and presumed consent. It then discusses
the reasons why such a doctrine should not be recognized in criminal law,
followed by an exploration of legal alternatives for limiting the criminal
liability of physicians.
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HASTANIN TEDAVIiYi DURDURMA VE REDDETME HAKKININ
MEDENI HUKUK BAKIMINDAN DEGERLENDIRILMESI

Dog. Dr. Yasemin DURAK"

Yasama dair verilen kararlardan biri de tedavinin durdurulmasi ve
reddedilmesidir. Bu konu hukuki, psikolojik ve etik boyutlar1 ile cok
yonlidiir. Ozellikle agir hastalig1 olan kisilerde tedaviyi durdurma daha da
onemli olmaktadir. Zira tedaviyi durdurma ve reddetme pek cok durumda
yasamun sonlandirilmasi olarak kendini gostermektedir. Haliyle de tedaviyi
durdurma ya da reddetme pasif Gtenazi tartismalarini tekrar bu yoniiyle
glindeme getirmektedir. Tedavinin durdurulmasi ve reddedilmesinin sadece
hasta boyutu degil ayn1 zamanda hasta yakinlarini ve hekimleri de dogrudan
etkileyen bir yonii bulunmaktadir. Ozellikle hekimlerin bu karari alan
hastalar karsisinda nasil bir yol izleyecekleri ya da hastanin bu karari alirken
ne kadar dogru kararlar aldig1 en 6nemli sorunlar icinde yer almaktadir.

Tedavinin reddedilmesi ya da durdurulmas: bazen ¢ok basit gériinen bir
hastalikta dahi ortaya gikabilir. Ornegin antibiyotik ile rahatlikla
iyilesebilecek bir hastalik, tedavi gerceklesmediginde oliimle dahi
sonuglanabilir. Bu sebeple tedavinin reddi, sadece yasama timidi kalmamus
hastalarda degil basit bir miidahale ile iyilesebilecek hastalarda da 6nemli
riskler icerebilmektedir. Bu durum acil servislerde de siklikla
goriilebilmektedir.

Tedavinin reddedilmesinin ardindaki sebep sadece yasami sonlandirma
istegi degildir. Uygulanacak tedaviyi, hastaneyi ya da hekimi begenmeme,
ekonomik gerekgeler, tedaviden korkma gibi sebeplere de dayanabilir. Hasta
baska bir hekimi tercih etmesi nedeniyle de tedaviyi reddedebilir. Bu yoniiyle
ret sorunlu goriinmemektedir. Ancak bu durumun ispati ya da hastanin
kararmin takibi imkansiz olabilir.

Ayirt etme glicti olmayan kisilerde ise tedaviyi durdurma ve reddetme
kararini yasal temsilci verecektir. Smirli ehliyetsizlerde ise bu karar1 yine
yasal temsilci verecek, ancak smurli ehliyetsizin kendisi karara
katilabilecektir. Ancak ayirt etme giicti olan ¢ocuk hastalarda bu karar1 bizzat
kendisi verebilmelidir. Zira hekim tarafindan aydinlatma sinirl ehliyetsize
yapilmaktadir. Sayet yasal temsilcinin tedavinin reddinde ya da
durdurulmasinda s6z sahibi oldugu kabul edilecek olunursa ileride bu

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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kararmn zararli sonuglarma da yasal temsilcinin katlanmasini beklemek
gerekecektir. Yasal temsilcilerin tedaviyi reddetmesi ve bunun sonucunda
hastada sakatlik kalmasi halinde hastanin, yasal temsilciden tazminat talebi
soz konusu olabilir. Zira hasta tizerinde tasarruf hakkimi kullanan yasal
temsilcinin bunun neticelerine de katlanmasi gerekir.

Tedaviyi durdurma ya da reddetme karari verildiginde hekimler zor
durumda kalabilmektedir. Zira hastanin aldig1 bu kararin ne kadar dogru
oldugu tartismaya agiktir. Ozellikle ayirt etme giicii olmayan bir kisinin yasal
temsilcisinin tedaviyi reddetmesi halinde hekim bu karara uymak istemezse
nasil bir ¢6ztim bulunacaginin da netlestirilmesi gerekir. Hekim ¢ocugun
tistlin yarar1 geregi yasal temsilcinin vermedigi rizaya kars: idari prosediir
isletebilir. Ancak hekim bu yola basvuracak olursa tedaviden ¢ok prosediirle
ugrasmis ve zaman kaybetmis olabilir. Haliyle bu durum telafisi imkansiz
zararlarin dogmasina yol acabilecek niteliktedir.

Bir diger tizerinde durulmasi gereken husus ise durdurulan ya da
reddedilen tedavinin 6nemli olup olmamasidir. Ornegin nezle olan bir kisinin
tedaviyi reddetmesi ile apandisit ya da kanser hastaliginin tedavisinin
reddedilmesi ayn1 6neme sahip degildir. Nezle bir tedavi olmaksizin da
iyilesebilecekken, apandisit tedavisi basit de olsa tedavi gerceklemedigi
zaman oliimle sonuglanan bir hastaliktir. Kanser hastaligi ise hem tedavisi
hem de diger hastaliklara kiyasla 6ltim riskinin yiiksek oldugu bir hastaliktir.
Hekim sonug olarak tedavi gerceklesmedigi zaman ne olacag1 hususunda
hastay1 bilgilendirmektedir. Burada hekimin Kkarsilastigi zorluk hasta
tarafindan verilen kararin ne kadar dogru oldugu hususudur. Bir hasta 6liim
korkusuyla her giin yasamak yerine bir an 6nce tedaviyi durdurup 6lmek de
(pasif otenazi) isteyebilir. Netice olarak hi¢bir hastay1 zorla ameliyata almak,
kemoterapi ya da radyoterapi uygulamak miumkiin degildir. Zira tedavideki
tim asamalar r1za tizerine gerceklesmektedir. Tedaviyi ytirtiten hekim bu tiir
durumlarla karsilastiginda psikiyatri hekiminin goriistine bagvurmalidir.

Gerek tedavinin durdurulmasi gerekse reddedilmesinde iki temel kriter
belirleyici olmaktadir. Bunlar “yasam hakki” ve “kendi gelecegini belirleme
hakki” olarak ifade edilebilir. Yasamin {istiinltigii en temel haklar arasinda
yer almaktadir. Bunun yaninda kisinin bu yasam hakkindaki tasarruflar ise
yasamu sonlandirma ile bitebilir. Bu durum bazen baslamis bir tedavinin
yarida kesilmesi ile ortaya cikabilecegi gibi bazen de hi¢ tedaviye
baglanmamasi ile de kendini gosterilebilir. Dolayisiyla “yasam hakki” ve
“yagamu sonlandirma hakki” kavramlarindan hangisine {isttinliik taninmasi
gerektiginin tespiti gerekmektedir. Tibbi miidahalede hastanin rizasi
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bulunmadig: takdirde yapilan islem hukuka aykir1 olacaktir. Haliyle riza
yoksa hekimin tedavi etmesi ya da var olan tedaviyi stirdtirmesi miimkiin
degildir. Ogretide “yasam hakki”m tistiin tutan goériisler bulunmakla birlikte
cogunluk “kendi gelecegini belirleme hakki” gergevesinde hastalarin bizzat
tedaviyi durdurma ve reddetme kararimi verebilecegini savunmaktadir.

Anahtar Kelimeler: Tedaviyi Durdurma, Tedaviyi Reddetme, Pasif
Otanazi, Yasam Hakki, Kendi Gelecegini Belirleme Hakki.
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THE EVALUATION OF THE PATIENT’S RIGHT TO REFUSE AND
TERMINATE TREATMENT FROM THE PERSPECTIVE OF CIVIL
LAW

Dog. Dr. Yasemin DURAK
ABSTRACT

One of the life-related decisions a person may make is the refusal or
termination of medical treatment. This issue is multifaceted, with legal,
psychological, and ethical dimensions. Terminating treatment becomes
particularly significant in the case of patients with severe illnesses, as such
decisions often lead to the end of life. Therefore, refusal or termination of
treatment brings passive euthanasia debates back to the forefront.

The decision to refuse or stop treatment does not only concern the
patient; it also directly affects the patient's relatives and physicians. A key
issue is how doctors should act when facing such decisions and how sound
the patient's judgment is in making these decisions.

Refusal of treatment can even occur in cases of seemingly minor illnesses.
For instance, an illness that could be easily cured with antibiotics may result
in death if left untreated. Thus, treatment refusal poses significant risks not
only for patients with no hope of survival but also for those with curable
conditions. This issue frequently arises in emergency rooms.

The reason behind a patient’s refusal of treatment is not always a wish
to end life. Other factors such as disliking the treatment, hospital, or
physician, financial concerns, or fear of the treatment may also play a role. A
patient may also refuse treatment simply to choose another doctor. In such
cases, the refusal may not seem problematic, but proving the real reason
behind the refusal or following up on the patient’s decision can be impossible.

For individuals without the capacity to make decisions, the right to
refuse or terminate treatment belongs to their legal representative. In the case
of partially incapacitated individuals, the legal representative will still decide,
but the individual may participate in the decision. However, children with
the capacity to make decisions should be allowed to make this decision
themselves, since the physician provides them with the necessary
information. If the legal representative is accepted as the sole decision-maker
in refusing or stopping treatment, they must also bear the consequences of
this decision. If a legal representative refuses treatment and the patient
becomes disabled as a result, the patient may claim compensation from the
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representative. This is because the legal representative who exercises the right
of disposition over the patient must also bear the consequences of their
decision.

Doctors may find themselves in difficult situations when patients decide
to terminate or refuse treatment. The appropriateness of the patient’s decision
is often debatable. For instance, if a legal representative refuses treatment for
a person lacking decision-making capacity, and the physician does not want
to comply, a clear solution must be established. Physicians may initiate
administrative procedures for the best interest of the child, despite the lack of
consent from the legal representative. However, if they follow this path, they
may lose valuable time dealing with procedures instead of providing medical
care — possibly resulting in irreparable harm.

Another important consideration is whether the refused or terminated
treatment is critical. Refusing treatment for a common cold is not as serious
as refusing treatment for appendicitis or cancer. A cold may resolve on its
own, whereas untreated appendicitis can be fatal. Cancer, on the other hand,
involves high risks and complex treatment. Physicians are responsible for
informing patients about the potential outcomes of refusing treatment. One
of the greatest challenges for doctors is assessing whether the patient's
decision is rational. A patient may prefer to end treatment and face death
rather than live in daily fear of dying—this is an example of passive
euthanasia. Ultimately, no patient can be forced to undergo surgery,
chemotherapy, or radiotherapy, as all medical procedures require informed
consent. When faced with such decisions, physicians should consult a
psychiatrist.

Two fundamental criteria guide the refusal or termination of treatment:
the right to life and the right to self-determination. While the right to life is
among the most fundamental human rights, a person’s autonomy over their
own life may include the right to end it. This could be through interrupting
an ongoing treatment or never initiating it. Therefore, a balance must be
struck between theright to lifeand theright to die/self-determination.
Without a patient’s consent, medical interventions are unlawful. Hence, if
there is no consent, a physician cannot legally proceed with treatment or
continue an existing one. Although some scholars prioritize the right to life,
the prevailing opinion supports the view that patients can independently
decide to refuse or terminate treatment under the framework of the right to
self-determination.
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GELENEKSEL VE TAMAMLAYICI TIBBI YONTEMLERDE YETKILI
KiSi SORUNU

Dr. Ogr. Uyesi Tugcem SECER*

Konvansiyonel tibbin yerine ya da yaninda geleneksel ve tamamlayici
tibbi yontemlerin tercih edilmesinin yaygin hale gelmesiyle ve hatta
hekimlerin hastalarimi bu yontemlere yonlendirmeye baslamasiyla, bu tibbi
yontemlerin kim tarafindan uygulanacagi meselesi giindeme gelir. Zira,
geleneksel ve tamamlayict tibbi yontemler, evsel careler olarak
degerlendirilebileceginden yetkisi olmayan kisiler tarafindan uygulanmasi
sonucunda hukuka aykir1 tibbi uygulama meydana gelmesi olasidir. Bu
cercevede, ilk olarak bu yontemlerin; hekim olmayan, kendisini sifac1 ya da
hoca olarak adlandiran kisiler tarafindan uygulanmasi meselesi
irdelenmelidir. Insan viicuduna yapilan her tiirlii miidahalenin hekimler
tarafindan gerceklestirilmesi gerektiginden bu kimselerin yetkili kisi
olmadig1 izahtan varestedir. Ote yandan, Geleneksel ve Tamamlayici Tip
Uygulamalar1 Yonetmeligi'nin miizikterapi gibi baz1 yontemler bakimindan
hekim olma kosulunu kaldirdig1 da dikkate degerdir. Kisinin beden ve ruh
saghgl tzerinde etki gosterebilecegi kabul edilen bir geleneksel ve
tamamlayic1 yontemin hekim olmayan hatta saglik meslek mensubu dahi
olmayan kisi tarafindan gergeklestirilebileceginin kabulii celigkilidir. Zira
burada alternatif tibbi bir yontem s6z konusuysa saglik meslek mensubu
tarafindan uygulanmasi gerekir. Ote yandan tibbi bir uygulama olmadig:
kabul ediliyorsa bu kapsamda diizenlenmemelidir.

Buna karsin ikinci olarak, geleneksel ve tamamlayici tibbi yontemin bir
hekim tarafindan uygulanmasi halinde de hukuka aykir1 tibbi uygulamanin
s6z konusu olabilecegi ifade edilmelidir. Zira, hekim tarafindan yapilan
uygulamalarin, her durumda yetkili kisi kosulunu sagladigmn kabulii
yaygin bir yamlgidir. Baska bir ifadeyle, hekimin de uzmanlk egitimi
almadan ilgili geleneksel ve tamamlayic1 yonteme iliskin uygulama yapmasi
durumunda yetkisiz saglik calisan olarak degerlendirilmesi gerekir. Ornegin
bir kalp ve damar cerrahi dahi sertifikasyon egitimi tamamlamadan stiliik
tedavisi yapmaya yetkili degildir.

Ugtincii ve son olarak, geleneksel ve tamamlayict tibbi uygulamay1
gerceklestiren yardimcit saghik personelinin de yetkisiz kisi olarak

* Baskent Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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degerlendirilmesi s6z konusu olabilir. Zira, Geleneksel ve Tamamlayic1 Tip
Uygulamalar1 Yonetmeligi'ne gore genel olarak uygulama yapabilecek kisi,
hekim ve dis hekimi olarak; yardimci olabilecek kisi ise saglik meslek
mensubu olarak smirlandirilir. Geleneksel ve tamamlayici tip uygulamalarin
gerceklestirebilmek i¢in hekim ya da dis hekiminin diploma sahibi olmas1
yeterli kabul edilmez. Bu kisilerin ayrica ilgili geleneksel ve tamamlayic1 tip
uygulamasi alaninda Saghik Bakanhigimin yetkilendirdigi merkezlerden
egitim almak suretiyle sertifika sahibi olmasi gerekir. Ornegin siiliik
uygulamasi yapacak olan bir hekimin ayrica “Saglik Bakanligr Saglik Hizmetleri
Genel Miidiirliigii Siiliik Uygulamas: Sertifikali Egitim Programu Standard:”
uyarmnca sertifikali siilitk uygulama egitimi almasi ve bu egitimde basarili
olmast beklenir. Intérn hekim, heniiz diploma sahibi olmadigmdan
geleneksel ve tamamlayici tip uygulamasi yapamaz; ancak pratisyen hekimin
sertifika egitimi alarak uygulama yapabilmesi miimkiindiir. Yine, bir dalda
uzman olan bir hekimin diger bir dalda tibbi miidahale yetkisi
bulunmamasmma benzer sekilde bir geleneksel ve tamamlayic1 tip
uygulamasinda egitim almus bir hekim, egitim almadig1 diger bir uygulamay:
yapmaya yetkili degildir. Bu gercevede, drnegin siiliik uygulamasi egitimi
almig bir hekimin ozon uygulamasi yapmasi hukuka uygun olmayan tibbi
miidahale meydana getirir.

Bu noktada irdelenmesi gereken baska bir husus ise mevzuatta gergevesi
cizilmemis olan “diger saglik meslek mensubu” ifadesinden kimin anlasilmasi
gerektigidir. Zira, ornegin stiliik tedavisi yapmaya yetkili kisiler arasinda
hekim gozetiminde diger yardimci saghk personeli sayilir. 1219 sayili
Kanun’un, saglik meslek mensubu terimini oldukca genis yorumlayan lafz
dikkate alindiginda klinik psikolog bir yardimc1 saglik meslek mensubudur
ve ilging bir bicimde siiliik uygulamasi yapmaya yetkili kabul edilmelidir.
Ote yandan, sertifika egitimini diizenleyen “Saglik Bakanhg: Saglik Hizmetleri
Genel Miidiirliigii Siiliik Uygulamas: Sertifikali Eitim Programu Standardin”
lafzina bakildiginda egitimlerin yalnizca hekimlere ozgiilendigi gorilir.
Oysa tedavinin dogrudan yardimci saghik personeli tarafindan uygulanmasi
ihtimali  gercevesinde egitim alma zorunlulugunun kapsaminin
genisletilmesi, baska bir ifadeyle yardimci saglik personelinin de bu
egitimlere tabi kilinmasinin kosullarinin ayrica diizenlenmesi daha yerinde
bir tercihtir. Bu baglamda son olarak, yardimci saghk personelinin
uygulamay1 tek basina gerceklestirip gerceklestiremeyecegi hususunun
tizerinde durmak gerekir. Esas kural, hekimin tibbi miidahaleleri bizzat
gerceklestirmesidir. Bu nedenle, “hekim gdzetiminde” kavramimin da agikliga
kavusturulmas: gerekir. Yardimcai saghk personelinin, yalmizca hekime
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yardimct mi1 olacagi;, yoksa uygulamayir tamamen kendisinin mi
gerceklestirilecegi agik¢a diizenlenmelidir. Bu gercevede hukuki sorumluluk
bakimindan hekim ve yardimci saglk personelinin ayri mu birlikte mi
degerlendirileceginin de ¢dztime kavusturulmast miimkiin olabilir.

Anahtar Kelimeler: Geleneksel ve Tamamlayict Tip, Yetkili Kisi,
Alternatif Tip, Tibbi Uygulama Hatas1, Saglik Hukuku.
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THE ISSUE OF AUTHORIZED PERSONNEL IN TRADITIONAL
AND COMPLEMENTARY MEDICAL PRACTICES

Dr. Ogr. Uyesi Tugcem SECER
ABSTRACT

As the preference for traditional and complementary methods instead of
or in addition to conventional medical methods becomes widespread and
even physicians start to direct their patients to these methods, the issue of
who will apply these methods comes to the fore. Since traditional and
complementary treatment methods can be considered home remedies, it is
possible that unauthorized person may apply them, and it may create
unlawful medical practices.

Firstly, these methods may be applied by people who were not
physicians and called themselves healers or hodja. Since a physician must
perform any intervention on the human body, it is evident that these people
are not authorized people. On the other hand, it is noteworthy that the
Regulation on Traditional and Complementary Medical Practices abolishes
the requirement of being a physician for some methods, such as music
therapy. It is contradictory to accept that a traditional and complementary
method, which is accepted to affect the physical and mental health of the
person, can be performed by a person who is not a physician or even a
healthcare professional. Because if there is an alternative medical method
here, it must be applied by a healthcare professional. On the other hand, if it
is accepted that it is not medical practice, it should not be regulated within
this scope.

However, secondly, unlawful medical practice may also be questioned if
an ordinary physician applies the traditional and complementary treatment
method. It is a common misconception that the practices performed by
physicians meet the authorized person's condition in all cases. In other words,
physicians should also be considered unauthorized medical professionals if
they perform the relevant traditional and complementary methods without
specialized training.

Thirdly and finally, the auxiliary healthcare personnel who may perform
the conventional and complementary medical practice should also be
examined in terms of the authorized person issue. The Regulation on
Traditional and Complementary Medical Practices limits those who can
practice to physicians and dentists. And according to this article, those who
can assist them are limited as auxiliary medical professionals. As it's seen, it
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is not considered sufficient for a physician or dentist to have a diploma to
perform traditional and complementary medicine practices. These people
must also be certified in conventional and complementary medicine by
receiving training from centers authorized by the Ministry of Health. For
example, the physician who will perform leech application must also receive
certified leech application training under the ‘Ministry of Health General
Directorate of Health Services Leech Application Certified Training Program
Standard” and be successful. Intern physicians are not considered physicians
because they do not yet have a diploma. Therefore, they cannot practice
traditional and complementary medicine. However, general practitioners are
allowed to practice by receiving certification. Again, similar to the fact that a
physician who is a specialist in one branch is not authorized to perform
medical intervention in another branch, a physician who has received training
in a traditional and complementary medicine practice is not authorized to
perform another practice for which he/she has not received training. In this
framework, for example, a physician who has received training in leech
applications to perform ozone applications constitutes unlawful medical
intervention.

At this point, another issue to be examined is who should be understood
by the term ‘other healthcare professionals’, which is not framed in the
legislation. For example, the persons authorized to perform leech treatment
include other auxiliary health personnel under the supervision of a physician.
Considering the literal meaning of Law No. 1219, which interprets the term
‘healthcare professional” quite broadly, a clinical psychologist is an auxiliary
healthcare professional and should be considered authorized to perform leech
treatment. On the other hand, when the literal meaning of the “Ministry of
Health General Directorate of Health Services Leech Practice Certified
Training Program Standard”, which regulates the certificate training, is
examined, it is seen that the training is only specific to physicians.

However, it would be more appropriate to expand the scope of the
obligation to receive training within the framework of the possibility of the
direct application of the treatment by the auxiliary healthcare personnel, in
other words, to separately regulate the conditions for the auxiliary healthcare
personnel to be subjected to this training. Finally, in this context, it is
necessary to emphasize the issue of whether the auxiliary healthcare
personnel can perform the practice alone. The main rule is that the physician
performs medical interventions personally. Therefore, under the supervision
of a physician’ should also be clarified. It should be regulated whether the
auxiliary health personnel will only assist the physician or whether they will
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perform the practice thoroughly themselves. In this framework, it may be
possible to resolve whether physicians and auxiliary health personnel will be
evaluated separately or together in terms of legal liability.

Keywords: Traditional and Complementary Medicine, Authorized
Person, Alternative Medicine, Medical Malpractice, Health Law.
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TOPUK KANI TARAMASININ COCUGUN USTUN YARARI
BAKIMINDAN DEGERLENDIRILMESI

Dr. Ogr. Uyesi Imge Hazal YILMAZ TEKIN*

Topuk kan1 alma islemi yenidoganlarda tarama testlerinde kullanilan ve
dogumdan kisa bir siire sonra gerceklestirilen rutin bir uygulamadir. Bu
uygulamanin amact gelecekte ortaya ¢ikabilecek ve erken tibbi miidahalede
bulunulmas1 durumunda olumlu sonuglarmn elde edilebilecegi birtalkaim
saglik sorunlarmin tespitini saglamaktir. Ancak topuk kani alma isleminin
gerceklestirilebilmesi icin kural olarak kiigtigiin yasal temsilcisinin rizasi
gerekmektedir. Zira bu viicut butunliigiine yapilan bir miidahale olup,
bunun gerceklestirilebilmesi icin ya bu uygulamanin hukuka uygunlugunu
saglayan yasal bir diizenlemenin bulunmasi ya da kiictigiin tam ehliyetsiz
oldugu bdyle bir durumda yasal temsilcisinin bu uygulamaya riza gostermesi
gerekmektedir. Kugiigiin yasal temsilcisinin ise tibbi uygulamalara iliskin
yeterli bilgiye sahip olmamasinin ¢ogunlukla korkuya ve bircok tibbi islemde
oldugu gibi topuk kan1 alinmasindan da kaginmaya sebep oldugu yapilan
calismalarda ortaya koyulmaktadir. Esasen kiictigiin saghkli bir yasam
stirebilmesi i¢gin tespiti 6nem arz eden rahatsizliklarin, bunlarin tedavisine
nazaran ¢ok basit bir islemle teshis edilerek agir sonuglarin ortaya ¢tkmasinin
ontine gecilebilecekken; bu konuda belki de hicbir bilgiye sahip olmayan
yasal temsilci, cocugun gelecegine iliskin s6z hakkima sahip olmaktadur.
Oysaki ¢ocuk ile ilgili her iste/islemde dikkate alinmasi gereken gocugun
tistiin yararidir. Cocugun tstiin yarar1 kavrami, ¢ocuk hukukunun temel
ilkelerinden biridir. Bununla birlikte, bu ilke ne uluslararasi sozlesmelerde ne
de ulusal mevzuatta tanimlanmistir. Bunun, kavramin iceriginin sartlara gore
doldurulmas: bakimindan bilingli bir tercih oldugu soylenebilir. Ancak,
gocugun ustiin yarari genel olarak, kiigtigiin bedensel, zihinsel, duygusal,
sosyal, kiiltiirel, ahlaki, hukuki ve ekonomik bakimdan saglikli, dengeli ve
ozgtir bicimde gelismesi ile korunmasi i¢in kiictik, yetiskin bir birey olsaydi
kendi menfaati icin nasil karar verecek idiyse, onun adina karar veren kisinin
de buna gore karar vermesi gerektigini ifade etmektedir. Bu kavramin 6nemi,
kiiciik ile temast olan herkes bakimindan ¢ocugun {istiin yararin gozetme
o6devinin bulunmasinda yatar. Bu kapsamda akla oncelikle kiictigtin
ebeveynleri gelir. Kugligti oOncelikle korumasi beklenen, velayet
kapsamindaki hak, yetki ve ©6devlerini ¢ocugun istiin yararma uygun

* Hacettepe Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dal1.
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kullanmasi gereken kiigtigiin velisinin, topuk kani alinmasina iligskin reddinin
ise kii¢tigtin tistlin yararina ne kadar uygun oldugu tartismaya aciktir. Saglhk
Bakanligi'min “Yenidogan Tarama Programi Topuk Kani Alim1 Aydinlatma
ve Red Formu” incelendiginde topuk kani alinmasiyla tespit edilebilecek
hastaliklar, bunlarin sonugclar1 gibi yasal temsilcinin olast olumsuzluklari
kavrayabilecegi verilere yer verildigi goriilmektedir. Bunun yaninda, Saglik
Bakanlig1'nin konuyla ilgili internet sayfalarinda da Yenidogan Metabolik ve
Endokrin Hastalik Tarama Programi (NTP) kapsaminda, “olusacak zeka
geriligi, beyin hasarlar1 ve geri doniistimsiiz zararlarin engellenerek, tar
konan bebeklerde bu hastaliklar nedeniyle olusacak rahatsizliklar1 onlemek
amaciyla uygun tedavi baslanmasi ve boylece belli bir zeka seviyesine
ulagmalarmin saglanmasi, akraba evliliklerinin azaltilmas: konusunda
toplum bilincinin artirilmast ve topluma getirdigi ekonomik yiikiin
onlenmesinin” amagclandig1 ve yapilabilen tarama calismalar: sayesinde yilda
yaklasik 4500 ¢ocugun var olan hastaliklarinin sonuglarindan korunmasinin
saglandig1 ve engelliligin oniine gecildigi acikca yer almaktadir. Bu yoniiyle
bakildiginda konunun kamusal boyutunun da bulundugu agiktr.
Calismamizin amact “Cocugu kim korur?” sorusunu, ¢ocugun tistlin yarari
bakimindan yenidoganlarda tarama islemlerinin ve 6zellikle de topuk kam
alinmasinin, bu islemlere yasal temsilcinin rizasmnin gerekliliginin ve hukuki
yapmin degerlendirilmesiyle cevaplandirmaktir. Bu kapsamda, Anayasa
Mahkemesi kararlaria, mevcut yasal diizenlemelere ve basvurulabilecek
diger hukuki yollara yer verilerek, cocugun {istiin menfaatini korumaya
hizmet edecegi diistintilen yasal diizenleme 6nerisinde bulunulacaktir.

Anahtar Kelimeler: Cocugun Ustiin Yarary, Topuk Kam Taramasi,
Velayet.
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EVALUATION OF HEEL PRICK SCREENING IN TERMS OF THE
BEST INTEREST OF THE CHILD

Dr. Ogr. Uyesi Imge Hazal YILMAZ TEKIN
ABSTRACT

Heel prick test is a routine procedure that is performed shortly after birth
and is used in screening tests for newborns. The purpose of this screening is
to diagnose certain health problems which may occur in the future and may
have positive results in case of early medical intervention. However, as a rule,
the consent of the legal representative of the minor is required for heel prick
test. Because this is an intervention on the physical integrity and there must
either be a legal regulation that ensures the legality of this practice, or in such
a case where the minor is legally totally disabled, his/her legal representative
must consent to this practice. Research has shown that the lack of sufficient
knowledge of the legal representative of the minor about medical practices
often leads to fear and avoidance of heel prick test as in many other medical
processes. In fact, while the diseases that are important for the minor to live a
healthy life can be diagnosed with a very simple procedure compared to their
treatment and thus the appearance of severe consequences can be prevented;
the legal representative, who may not have any knowledge in this regard, has
the right to have a say in the future of the child. However, it is the best interest
of the child that must be taken into account in every action/transaction
related to the child. The concept of the best interest of the child is one of the
fundamental principles of child law. On the other hand, this principle is
defined neither in international conventions nor in national legislation. It can
be said that this is a conscious choice in terms of filling the content of the
principle according to the circumstances. However, the best interest of the
child generally means that the person making decisions on behalf of the minor
should make decisions for the minor's physical, mental, emotional, social,
cultural, moral, legal and economic development and protection in a healthy,
balanced and free manner, as he/she would make decisions for his/her own
benefit if he/she were an adult. The importance of this term lies in the fact
that everyone who has contact with the minor has a duty to protect the best
interests of the child. In this context, the parents of the minor come to mind
first. It is questionable to what extent the rejection of the heel prick test by the
parents of the minor, who should primarily protect the minor and use their
rights, powers and duties within the scope of guardianship in accordance
with the best interests of the child, is in accordance with the best interests of
the minor. According to the Ministry of Health's “Clarification and Refusal
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Form for Heel Prick Test for the Newborn Screening Program”, data such as
the diseases that can be detected by taking heel prick samples and their
consequences are included so that the legal representative can comprehend
the possible negativities. In addition, the Ministry of Health's website on the
issue states that the Newborn Metabolic and Endocrine Disease Screening
Program (NTP) aims to “prevent mental retardation, brain damage and
irreversible damages that may occur, to start appropriate treatment in
diagnosed babies in order to prevent disorders due to these diseases and thus
to ensure that they reach a certain level of intelligence, to increase public
awareness on reducing consanguineous marriages and to prevent the
economic burden on society”. It is clearly stated that thanks to the screening
tests that can be carried out, about 4500 children a year are protected from the
consequences of existing diseases and disability is prevented. In this respect,
it is clear that the issue also has a public dimension. In this study, it is aimed
to answer the question “Who protects the child?” by evaluating the legal
structure and the necessity of the consent of the legal representative for
screening procedures and especially heel prick test in newborns in terms of
the best interest of the child. In this context, the decisions of the Constitutional
Court, current legal regulations and other legal remedies that can be applied
will be included, and a legal regulation that will serve to protect the best
interest of the child will be proposed.

Keywords: The Best Interest Of The Child, Heel Prick Screening, Parental
Custody.
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COCUGUN USTUN YARARI CERCEVESINDE ZORUNLU ASI
UYGULAMASI VE ASININ YASAL TEMSILCILER TARAFINDAN
REDDI

Ars. Gor. Beyza Giil CAN”

Modern tibbin en etkili koruyucu saglik araglarindan biri olan asilama,
yalnizca bireyin degil, toplumun genel saglik diizeyinin korunmasi agisindan
da hayati bir isleve sahiptir. Bu nedenle ¢ocuklara yonelik zorunlu as
uygulamalari, bireyin bedensel biitinliigti ve ebeveynlerin ¢ocuklar:
tizerindeki hak ve yetkileriyle dogrudan iligkili olmakla birlikte, aym
zamanda toplum saghgim ilgilendiren kamusal bir onlem niteligi
tasimaktadir. Ancak kimi zaman ebeveynlerin inang, kanaat ve tercihlerine
dayal1 olarak s6z konusu zorunlu as1 uygulamasi reddedilmekte dolayisiyla
da bu durum kamunun ve ¢ocugun {istiin yarari ilkesi ile yasal temsilcilerin
hak ve odevleri arasinda karmasik bir catismaya yol agmaktadir. Bildiri
kapsaminda as1 uygulamasina iliskin ebeveyn rizasiin hukuki simurlari,
¢ocugun Usttiin yarari ilkesi ekseninde ve ulusal ve uluslararast hukuk
diizenlemeleri 1s181nda ele alinacaktir.

Modern hukuk sistemlerinde cocuklarin korunmasi, sadece biyolojik
ebeveynlerin vicdanna birakilmayacak kadar kamusal ve evrensel bir
sorumluluk alanmi olarak kabul edilmistir. Bu baglamda giindeme gelen
¢ocugun Ustiin yarari ilkesi ise hem ulusal hukukta hem de uluslararasi
sozlesmelerde temel bir referans norm olarak kabul edilmekte ve devletin
gocuk  tizerindeki koruyucu miidahalesini mesrulastiran  temel
dayanaklardan biri olarak yer bulmaktadir. Ttirk Medeni Kanunu'nun 339. ve
devami maddelerinde cocugun bakim, egitim ve korunmasma iligkin
yiuktmluliikler ebeveynlere tevdi edilmis olsa da bu ytktmliliiklerin
sinirlari, ¢ocugun ustiin yarart ile smrh olup; ebeveynlerin haklar
bakimindan mutlak bir 6zgitirliik alan tegkil etmemektedir.

Birlesmis Milletler Cocuk Haklarina Dair S6zlesme'nin 3. maddesi, tim
cocukla ilgili karar ve uygulamalarda ¢ocugun iisttin yararmin gozetilmesini
emrederken, 24. maddesi, ¢ocugun miimkiin olan en yiiksek saghk
standardina ulagsma hakkini tanimaktadir. Bu baglamda, cocugun saghgim
korumaya yonelik tibbi miidahalelerin 6nceligi, ebeveynin inang ya da kanaat
ozgurligiinden daha ytiiksek bir hukuki deger olarak kabul edilmelidir.

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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Turkiye’de gocuklara uygulanan asilama programi, Saglik Bakanligi
tarafindan yuriitiilen Genisletilmis Bagisiklama Programu ¢ergevesinde
ytlirtitiilmekte ve fiilen zorunlu nitelik tasimaktadir. Ancak bu uygulamalarin
hukuki dayanaklari, ebeveyn rizasi bulunmaksizin yapilan asilamalara karsi
agilan davalarda tartisma konusu olmustur. Anayasa Mahkemesi, 2015 tarihli
kararinda ¢ocuga ebeveyn rizasi olmaksizin as1 yapilmasinin, Anayasa'nin 17.
maddesi ile glivence altma alinan kisi dokunulmazlhigna aykirilik tegkil
ettigini ve ancak acik bir yasal diizenlemeye dayamilarak mecburi asi
yapilabilecegini belirtmistir. Bu karar sonucunda ebeveyn rizasi olmaksizin
asilamaya iligkin uygulamalarin mevcut mevzuatla dogrudan mesru hale
getirilemeyecegini ortaya koymustur. Nitekim Umumi Hifzissihha
Kanunu'nun 57. ve 72. maddeleri genel nitelikli kamu saghg onlemlerini
diizenlese de bu hiikiimlerin ¢ocuklara yapilacak bireysel tibbi miidahaleler
agisindan yeterli agiklikta olmadigy, yargi ictihatlarinda sikca vurgulanmustir.

Avrupa Insan Haklar1 Mahkemesi (ATHM), 2021 yilinda verdigi
Vaviticka ve Digerleri v. Cekya kararinda, cocuklara yonelik zorunlu as:
uygulamasini demokratik toplumda mesru ve gerekli bir miidahale olarak
degerlendirmistir. Mahkeme, devletin yalnizca bireysel degil, kolektif sagligi
da koruma yukimlaltigti bulundugunu vurgulayarak, zorunlu asi
uygulamasimmin kamu sagligini koruma amaciyla orantili ve kabul edilebilir
bir miidahale oldugunu belirtmistir. Bu karar, Avrupa Insan Haklari
Sozlesmesi'nin 8. maddesi kapsaminda 6zel yasama saygr hakkina yapilan
miidahalelerin, kamu  sagligmin  korunmas:  amaciyla = mesru
addedilebilecegini teyit etmektedir. AIHM kararmin gerekgesinde ozellikle
¢ocuklarim yiiksek yararma yapilan atif, bireysel ebeveyn haklarmin mutlak
olmadigimi ve cocugun saghginin oncelik arz ettigini ortaya koymustur.

Tiirk Tabipleri Birligi (TTB), Anayasa Mahkemesinin kararina iliskin
yaptig1 degerlendirmede, c¢ocugun saglik hizmetine erisiminin yasal
temsilcinin rizasina mutlak surette bagl olmamas: gerektigini belirtmistir.
TTB'ye gore, cocuklarin temel saglik hizmetlerinden yararlanma hakki
anayasal diizeyde giivence altindadir ve ebeveyn inang ve kararlari bu hakkin
kullanimmi kisitlayacak diizeyde olmamalidir. Bu dogrultuda, asilama
hizmetlerinin ¢ocugun {istiin yarar1 temelinde diizenlenmesi ve yasal
bosluklarin acik sekilde giderilmesi gerektigi ifade edilmistir.

Cocugun iistiin yarari, yalnizca soyut bir ilke degil, somut olayda hukuk
diizenini sekillendiren temel bir kriterdir. Zorunlu ag1 uygulamalari, toplum
sagligiin korunmasinda etkili ve bilimsel olarak kabul gérmiis bir yontem
olup; cocuklarm bulasic1 hastaliklardan korunmasi; yasam, saglik ve gelisme
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haklarinin teminat altina almmmasmin zorunlu bir parcasidir. Ebeveynin
velayet hakki gercevesindeki karar yetkisi, cocugun saghgim ve yasaminm
riske atacak olctide genisletilmemelidir. Anayasa Mahkemesi kararlar1 ve
mevcut yasal cerceve dikkate alindiginda, Tiirkiye'de zorunlu asi
uygulamasimin etkinligi, ancak acgik ve o6zel bir yasal diizenleme ile
saglanabilecektir. Uluslararas1 mahkeme kararlar1 ve tip otoritelerinin
gorisleri, cocugun ustlin yararmin anayasal haklardan biri olan saglik
hakkryla biittinlesik olarak degerlendirilmesi gerektigini gostermektedir.

Dolayisiyla, yasal temsilcilerin inang ya da kanaate dayali olarak
cocugun asitya erisimini engellemesi, yalnizca bireysel bir 6zgiirliik ihlali
degil, cocugun anayasal haklarmn ihlali anlamma da gelebilecektir. Bu
nedenle, cocuklarin tsttin yarar1 dogrultusunda, zorunlu asilamaya iliskin
acik, ongoriilebilir ve ¢ocugun haklarini 6nceleyen bir yasal diizenlemeye
ihtiya¢ duyulmaktadir.

Anahtar Kelimeler: Zorunlu Ag1 Uygulamasi, Cocugun Ustiin Yarari,
Yasal Temsilci, As1t Reddi.
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COMPULSORY VACCINATION IN THE FRAMEWORK OF THE
BEST INTEREST OF THE CHILD AND REFUSAL OF
VACCINATION BY LEGAL REPRESENTATIVES

Ars. Gor. Beyza Giil CAN
ABSTRACT

Vaccination, one of the most effective preventive health tools of modern
medicine, has a vital function in terms of protecting not only the individual
but also the general health of the society. For this reason, compulsory
vaccination practices for children are directly related to the physical integrity
of the individual and the rights and powers of parents over their children, as
well as being a public measure concerning public health. However,
sometimes parents refuse the compulsory vaccination based on their beliefs,
convictions and preferences, which leads to a complex conflict between the
principle of the best interests of the public and the child and the rights and
duties of legal representatives. Within the scope of this paper, the legal limits
of parental consent regarding vaccination will be discussed in the light of the
principle of the best interest of the child and in the light of national and
international legal regulations.

In modern legal systems, the protection of children is recognized as a
public and universal responsibility that cannot be left solely to the conscience
of biological parents. The principle of the best interest of the child, which
comes to the fore in this context, is accepted as a fundamental reference norm
in both national law and international conventions and is one of the main
grounds legitimizing the protective intervention of the state on the child.
Although the obligations regarding the care, education and protection of the
child are entrusted to the parents in Articles 339 and following of the Turkish
Civil Code, the limits of these obligations are limited to the best interests of
the child and do not constitute an absolute area of freedom in terms of the
rights of the parents.

While Article 3 of the United Nations Convention on the Rights of the
Child commands that the best interests of the child be taken into account in
all decisions and practices concerning the child, Article 24 recognizes the
child's right to the highest possible standard of health. In this context, the
primacy of medical interventions to protect the child's health should be
recognized as a higher legal value than parental freedom of belief or opinion.

The vaccination program for children in Turkey is carried out within the
framework of the Expanded Immunization Program conducted by the
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Ministry of Health and is de facto compulsory. However, the legal basis of
these practices has been the subject of debate in lawsuits filed against
vaccination without parental consent. In its 2015 decision, the Constitutional
Court stated that vaccinating a child without parental consent constitutes a
violation of the inviolability of the person guaranteed by Article 17 of the
Constitution and that compulsory vaccination can only be carried out on the
basis of a clear legal regulation. As a result of this decision, it has revealed
that practices regarding vaccination without parental consent cannot be
directly legitimized by existing legislation. As a matter of fact, although
Articles 57 and 72 of the General Hygiene Law regulate general public health
measures, it has been frequently emphasized in jurisprudence that these
provisions are not sufficiently clear in terms of individual medical
interventions to be made to children.

In its Vavficka and Others v. Czechia judgment of 2021, the European
Court of Human Rights (ECtHR) evaluated the compulsory vaccination of
children as a legitimate and necessary intervention in a democratic society.
Emphasizing that the state has an obligation to protect not only individual
but also collective health, the Court stated that compulsory vaccination is a
proportionate and acceptable intervention to protect public health. This
decision confirms that interferences with the right to respect for private life
under Article 8 of the European Convention on Human Rights can be
considered legitimate for the protection of public health. In particular, the
reference to the best interests of children in the reasoning of the ECtHR
judgment demonstrated that individual parental rights are not absolute and
that the health of the child takes precedence.

The Turkish Medical Association (TTB), in its assessment of the
Constitutional Court's decision, stated that the child's access to health care
should not be absolutely dependent on the consent of the legal representative.
According to the TMA, children's right to basic health services is
constitutionally guaranteed and parental beliefs and decisions should not
restrict the exercise of this right. In this respect, it was stated that vaccination
services should be organized on the basis of the best interest of the child and
legal gaps should be clearly eliminated.

The best interest of the child is not only an abstract principle, but also a
fundamental criterion that shapes the legal order in concrete cases.
Compulsory vaccination is an effective and scientifically accepted method for
the protection of public health, and the protection of children from infectious
diseases is a mandatory part of guaranteeing their right to life, health and
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development. The parental decision-making authority within the framework
of parental custody rights should not be expanded to the extent that the health
and life of the child is at risk. Considering the decisions of the Constitutional
Court and the current legal framework, the effectiveness of compulsory
vaccination in Turkey can only be ensured through a clear and specific legal
regulation. International court decisions and the opinions of medical
authorities show that the best interests of the child should be considered in
integration with the right to health, which is one of the constitutional rights.

Therefore, if legal representatives prevent a child's access to vaccination
based on beliefs or convictions, this may not only constitute a violation of
individual freedom, but also a violation of the child's constitutional rights.
Therefore, in line with the best interests of children, a clear, predictable legal
regulation on compulsory vaccination that prioritizes the rights of the child is
urgently needed.

Keywords: Mandatory Vaccination Policy, The Principle of the Best
Interests of the Child, Legal Guardian or Representative, Refusal of
Vaccination.

Mayzis 2025
96



BIOHUKUK SEMPOZYUMU
BIRINCI GUN
BESINCI OTURUM



Prof. Dr. Yildiz Abik - Konsiiltasyondan Dogan Sorumluluk

KONSULTASYONDAN DOGAN SORUMLULUK
Prof. Dr. Yildiz ABIK*

T1p teknolojisinin gelismesi ve tipta uzmanlagsmanin yayginlagmasi, tani
ve tedavi gibi hasta takibinde belli bir uzmanin veya uzmanhgmn yeterli
olmamasina neden olmustur. Bu baglamda, uzmanlar aras: is birligi ihtiyac:
dogmus ve hekimlik uygulamasinda konstiltasyon ortaya gikmistur.

Tibbi konsiiltasyon (konsiiltasyon), tam aydinlatilmamus bir vaka veya
teshisi zor bir hastalik baglaminda, hasta veya ailesinin istegi ya da tedavi
eden hekimin gorecegi gereksinim tizerine, farkli dallarda uzman olan iki
veya daha fazla hekimin aym hasta tizerinde ortak degerlendirmede
bulunmasi olarak da tanimlanabilir. “Konsiiltan hekim”, kendisine hasta
danisilan, bilgi ve gortisiine basvurulan hekimdir. S6zlesme veya kamu
gorevinden kaynaklanan bir yasal ytiktimliiliik geregi konstiltasyonu istenen
hastanin tan1 ve tedavisini yapma gorevini {istlenmis olan stirekli hekim ise,
“mitidavi hekim (sorumlu hekim) olarak adlandirilir. Konsiiltasyon
faaliyetinde hastanin tam ve tedavisinde asil gorev ve sorumluluk, miidavi
hekime aittir. Miidavi hekimin izin verdigi lciide ve kisisel sorumlulugunu
kaldirmayacak sekilde konstiltan hekim de tibbi stirece dahil olabilir. Tibbi
Konsiiltasyona iligkin en onemli ilke, konsiiltasyonun oncelikle hastanin
yarar1 i¢in yapilmasidir.

Konstiltasyon, genellikle miidavi hekim tarafindan talep edilir. Ancak,
ilgili mevzuata gore, hasta veya hasta yakin1 da konsiiltasyon talep edebilir.
Konstiltasyon, ¢ogunlukla miidavi hekimin uzmanlk alani disindaki bir
alanda veya yan dalda uzman olan hekimden talep edilir. Konstiltasyon
talebinin sekli, TTB Hekimlik Meslek Etigi Kurallarinn ilgili maddesine gore,
miidavi hekimin konsiiltasyon talebi yazili yapilmalidir.

Konstiltasyon hekimin gortistintin hukuki niteligini de incelemek
gerekir. Konstiltan hekimin goriisii, miidavi hekim i¢in baglayic1 degildir.
Konsiiltasyon isleminin, bilirkisilik kurumuna benzedigi soylenebilir. Bu
baglamda, konstiltan hekimin raporu da bilirkisi raporu niteligindedir.

Tibbi konsiiltasyondan dogabilecek hukuki sorunlar gesitlidir. Bunlar
arasinda en Onemlileri, ihtiya¢ olmasmna ragmen konstiltasyona

* Ankara Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dalz.
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basvurulmamasi, tibbi standartlara aykir1 ¢neride bulunulmasi, konsiiltan
hekimin gerekli 6zeni gostermemesi olarak belirtilebilir.

Tibbi konstiltasyondan dogan sorumluluk kapsaminda, birden fazla
kisinin miidahil oldugu tibbi islemlerde kusurun paylastirilmasi sorunu
tizerinde de durulmalidir. Bu baglamda, “Tibbi Isbirliginde Giiven Ilkesi” ve
“Hekimlerin Ozen Borcu” incelenmelidir.

Tibbi tedavinin is birligi cercevesinde gerceklestirilmesi, bu tibbi
miidahale sonucunda ortaya ¢ikan hukuki sorumlulugun kime/kimlere ait
olacagl sorununu beraberinde getirmektedir. Tibbi is birliginde kusurun
paylastirilmasi icin iki ilkenin tartisilmasi gerekir. Bu ilkelerden ilki, Ceza
hukuku disiplini icinde gelistirilen Tibbi 1§birliginde Giiven ilkesi, ikinci ilke
ise, Hekimlerin 6zen borcudur.

Tibbi Isbirliginde Giiven Ilkesi, koken olarak Tip Ceza hukuku alaninda
gelistirilmis olmakla birlikte, Tip Tazminat Sorumlulugunun belirlenmesinde
de kullarulabilecek bir ilkedir. Bu ilke, temelini diirtistlitk kurali ve 6zen
ilkesinden almaktadir. Tibbi Isbirliginde Giiven ilkesi, birden fazla uzman
kimse tarafindan is birligi halinde gerceklestirilen riskli tibbi faaliyetlerin,
kendi dikkat ve 6zen yiikiimliiliigiine uygun davranan kimsenin, aksine bir
kabulii gerektirecek karineler bulunmadig stirece, diger kimselerin de bu
yiktmluliiklerine uygun davranacaklarina olan giivenle hareket etmesi
halinde meydana gelecek sonuglardan sorumlu olmamasi seklinde
tanimlanabilir. Bu ilke, konsiiltasyon bakimindan degerlendirildiginde, bir
tibbi miidahaleye katilan hekimlerin, tedavi siirecine katilan diger
meslektaslarinin kurallara uygun davrandiklars, teshis ve tedavilerinde ayipl
bir edim ifas1 gerceklestirmediklerine iliskin giivenle hareket edebilmeleridir.
Tibbi Isbirliginde Giiven Ilkesinin, dikkat ve 6zen yiikiimliligiintin ihlalini
ve cercevesini belirleme fonksiyonu vardir. Ancak, Giiven [lkesinin
uygulanamayacag bazi haller vardur.

Hekimin 6zen borcu, vekalet s6zlesmesinde vekilin 6zen borcuna gore
belirlenir. Hasta ile bagimsiz ¢alisan hekim arasindaki sozlesme iliskisi
genellikle vekalet sozlesmesi olarak kabul edilmektedir. Hasta bir 6zel
hastaneye basvurmus ise, hasta ile hastane arasinda bir sozlesme iligkisi
dogar ve bu durumda da vekélet s6zlesmesindeki 6zen borcu bir ytiktimliiliik
olarak kabul edilmelidir. Kamuya ait bir hastanede ise, hasta ile hekim
arasinda bir sozlesme iliskisinden bahsedilemez. Ancak bu durumda da yine
6zen borcu soz konusudur. Burada da vekalet s6zlesmesindeki 6zen borcu ile
ilgili hiikiimler kiyasen uygulanabilecektir.
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Hekimin 6zen borcu kapsaminda, 6zen kavrami ve borcu, 6zenin 6l¢iisii
incelenmektedir. TBK m. 506/I1I hitkmiine gore, vekalet sozlesmesine dayali
is ve hizmet gordiigi hallerde vekilin 6zen olgtisii, basiretli vekilin
davramsidir. Bu baglamda hekimin 6zen borcu, ortalama objektif hekimin
aymn1 olayda gostermesi kendisinden beklenen 6zen derecesinde davranmast
demektir. Kisaca, hekimin tibbi 6zen ytikiimintun olglisti, somut ve
objektiftir, diger bir deyisle, basiretli vekilin (basiretli hekimin) davramsidir.
Hekim tarafindan yapilan tibbi miidahalenin veya uygulanan tedavinin
tehlike ve risk orani arttikga, hekimin 6zen gosterme ytikiimi de artacaktir.

Hekim tarafindan yapilan tedavi veya cerrahi miidahale beklenilen iyi
sonucu vermemis olsa dahi tip biliminin kabul ettigi btittin kurallara, bu
arada 6zen yiikiimiine uygun bir miidahale yapilmis ise, hekime kusur
atfedilemeyecegi icin meydana gelen sonugtan sorumlu tutulamaz. Yapilan
miidahalede ihmal ve tedbirsizligin varligimin kabulii icin 6l¢ii, ayni branstaki
bir hekimin ayni durum ve sartlar altinda gosterecegi 6zenden ibarettir.
Calismamizda, hekimin 6zen borcuna aykiriik orneklerinden de soz
edilmistir.

Hekimin 6zen gosterme borcuna aykiriligs ile ilgili hukuki sorumluluk,
genel hiiktimlere yani Ttirk Bor¢lar Kanunu hiiktimlerine gore ¢oziilmelidir.
Tedavinin geregi gibi yapilmamas, tedavi stirecinde ytiiksek 6zen ve dikkatin
gosterilmemesi sonucu hasta bir zarara ugramissa, bu zarara yol agan
hekim/hekimler sorumlu tutulacaklardir. Hekim, hastanin ugradig:
zararlarin tamamini tazmin etmek zorunda kalacaktir. Bununla birlikte,
zararin ortaya ¢tkmasinda hastanin da kusuru varsa, TBK m. 52 hiikmii
uyarinca hakim tazminattan indirim yapabilecektir.

Konstiltasyondan dogan sorumlulukta, konsiiltan hekimin ve miidavi
hekimin birlikte sorumlulugu da s6z konusu olabilir. Bu durumda, aym
zarardan birden fazla kisinin birlikte (miiteselsil) sorumlulugu soz
konusudur.

Anahtar Kelimeler: Tibbi Konstiltasyon, Hekimin Ozen Borcu, Tibbi
1§birliginde Giiven Ilkesi, Miidavi Hekim- Konstiltan Hekim, Basiretli Vekil
(Basiretli Hekim).
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RESPONSIBILITY ARISING FROM CONSULTATION
Prof. Dr. Yildiz ABIK
ABSTRACT

The development of medical technology and the spread of specialization
in medicine have caused a particular specialist or specialization to become
inadequate for patient follow-up, such as diagnosis and treatment. In this
context, the need for cooperation between specialists has arisen, and
consultation has become a vital component of medical practice.

Medical consultation can also be defined as the joint evaluation of the
same patient by two or more physicians who are experts in different fields,
upon the request of the patient or family or the need of the treating physician,
in the context of an incompletely clarified case or a disease that is difficult to
diagnose. A “consultant physician” is a physician who is consulted by the
patient and whose information and opinion are sought. A permanent
physician who has undertaken the duty of diagnosing and treating the patient
whose consultation is requested due to a legal obligation arising from a
contract or public duty is called a “maintaining physician (responsible
physician). In the consultation activity, the main duty and responsibility in
the diagnosis and treatment of the patient belongs to the maintaining
physician. The consultant physician may also be involved in the medical
process to the extent permitted by the maintaining physician and in a manner
that does not relieve him/her of his/her responsibility. The most important
principle regarding medical consultation is that the consultation is primarily
for the benefit of the patient.

Medical consultation (consultation) is wusually requested by the
maintaining physician. However, according to the relevant legislation, the
patient or the patient's relative may also request a consultation. Consultation
is usually requested from a physician who is an expert in a field or
subspecialty outside the attending physician's area of expertise. The form of
the consultation request is as follows: According to the relevant article of the
TTB Medical Professional Ethics Rules, the attending physician's request for
consultation must be made in writing.

It is also necessary to examine the legal nature of the consulting
physician's opinion. The consultant physician's opinion is not binding for the
attending physician. It can be said that the consultation process is similar to
an expert witness institution. In this context, the consultant physician's report
is also an expert report.
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Various legal problems may arise from medical consultations. The most
important of these are not seeking consultation despite the need, making
recommendations contrary to medical standards, and the lack of due
diligence of the consultant physician.

Within the scope of liability arising from medical consultation, the
problem of apportioning fault in medical procedures involving more than one
person should also be considered. In this context, the “principle of trust in
medical collaboration” and the “duty of care of physicians” should be
examined.

The fact that medical treatment is carried out within the framework of
cooperation brings with it the question of who will bear the legal liability
arising from this medical intervention. Two principles need to be discussed
to share the fault in medical cooperation. The first of these principles is the
principle of trust developed within the discipline of criminal law, and the
second principle is the duty of care of physicians.

The principle of trust in medical collaboration is a principle that was
originally developed in the field of medical criminal law but can also be used
in determining medical compensation liability. This principle is based on the
principle of honesty and the duty of care of physicians. The principle of trust
in medical collaboration can be defined as the fact that a person who acts by
his/her duty of care and attention in risky medical activities carried out in
cooperation by more than one specialist is not responsible for the
consequences that will occur if he/she acts with confidence that other people
will also act by these obligations, unless presumptions are requiring a
contrary acceptance.

When this principle is evaluated in terms of consultation, it means that
physicians participating in a medical intervention can act with confidence that
other colleagues participating in the treatment process are acting following
the rules and that they have not performed any faulty acts in their diagnoses
and treatments. The principle of trust has the function of determining the
breach of the duty of care and diligence, and its framework. However, there
are some cases where the principle of trust cannot be applied.

The physician's duty of care is determined according to the duty of care
of the agent in the agency contract. The contractual relationship between the
patient and the independent physician is generally accepted as an agency
contract. If the patient applies to a private hospital, a contractual relationship
arises between the patient and the hospital, and in this case, the duty of care
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in the agency contract should be accepted as an obligation. In a public
hospital, a contractual relationship cannot be mentioned between the patient
and the physician. However, in this case, the duty of care is still in question.
Here, the provisions regarding the duty of care in the agency contract can be
applied by analogy.

Within the scope of the physician's duty of care, the concept and duty of
care, and the measure of care are examined. According to the provision of
Article 506/1II of the TCO, in cases where the agent receives work and
services based on a contract of agency, the measure of care of the agent is the
behavior of a prudent agent. In this context, the physician's duty of care refers
to acting at the level of care expected from an average, objective physician in
the same case. Briefly, the measure of the physician's medical duty of care is
concrete and objective in other words, it is the behavior of a prudent agent
(prudent physician). As the danger and risk ratio of the medical intervention
or treatment applied by the physician increases, the physician's duty of care
will also increase.

Even if the treatment or surgical intervention performed by the physician
does not yield the expected good result, if an intervention was made by all
the rules accepted by medical science, including the duty of care, the
physician cannot be held responsible for the resulting result, as no fault can
be attributed to the physician. The measure for accepting the existence of
negligence and recklessness in the intervention is the care that a physician in
the same branch would show under the same situation and conditions.
Examples of violations of the physician's duty of care have also been
mentioned in our study.

The legal liability regarding the physician's breach of the duty of care
should be resolved according to general provisions, namely the provisions of
the Turkish Code of Obligations (TCO). If the patient suffers damage as a
result of the treatment not being performed properly and a lack of high care
and attention during the treatment process, the physician/physicians who
caused this damage will be held responsible. The physician will have to
compensate the patient for all the damages he/she suffers. However, if the
patient is also at fault in the occurrence of the damage, the judge may reduce
the compensation by Article 52 of the TCO.

In the liability arising from the consultation, the consultant physician
and the attending physician may also be jointly liable. In this case, more than
one person is jointly liable for the same damage.
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TIBBI MUDAHALEDEN KAYNAKLANAN DAVALARDA iSPAT
YUKU VE BILIRKiSI RAPORLARININ MEDENI USUL HUKUKU
BAKIMINDAN DEGERLENDIRILMESI

Dr. Ogr. Uyesi Merve HAYRAN POLAT"

Tibbi miidahaleler, dogrudan insan saghgma yonelik etkileri nedeniyle
hukuki agidan titizlikle diizenlenmesi gereken alanlardandir. Genel olarak bir
hekimin, insan saghgmin korunmasi, teghisi, tedavisi veya rehabilitasyonu
amactyla, mesleki bilgi ve yetki cercevesinde gerceklestirdigi her tiirlii teshis,
tedavi, operasyon ve benzeri uygulamalar “tibbi miidahale” kavrami iginde
degerlendirilir. Bu ¢alismada ise, tibbi miidahaleye iliskin sorumluluk halleri
ozelinde, yalnizca 6zel calisan hekim ile hasta arasinda kurulan s6zlesmeye
dayali iliskiden kaynaklanan hukuki sorunlara odaklanilmakta; kamu
hastanelerinde gorev yapan hekimlerin idare ile olan kamu hukuku iliskisine
dayali sorumluluklari inceleme disinda birakilmaktadir.

Turk hukukunda, 6zel hekim ile hasta arasndaki iliski ¢ogunlukla
vekélet sozlesmesi hiikiimleri cercevesinde degerlendirilir. Bu iliski
kapsaminda hekimin bir sonug garanti etmedigi, ancak mesleki standartlara
uygun bir 6zen gostermesi gerektigi kabul edilmektedir. Dolayisiyla, tibbi
miidahaleye dair 6zel hukuk sorumlulugunda temel sorun, hekimin bu 6zen
yiikiimlilugiing ihlal edip etmediginin ve bu ihlalin zarar ile illiyet bagim
olusturup olusturmadiginin ortaya konulmasidir. Bu stiregte, Tiirk Borglar
Kanunu'nun vekalete iliskin hiiktimleri (m. 506 ve devami), Hasta Haklar1
Yonetmeligi, Tibbi Deontoloji Nizamnamesi ve Hekimlik Meslek Etigi
Kurallar1 birlikte degerlendirilmelidir.

S6z konusu davalarda, Hukuk Muhakemeleri Kanunu'nun genel ispat
kuralimi diizenleyen 190. maddesi uyarinca, iddiasmu ileri siiren taraf,
dayandig1 vakialar1 ispatla ytktimlidir. Bu dogrultuda, hastanin zararin
olustugunu, miidahale ile zarar arasinda uygun illiyet bag1 bulundugunu
ortaya koymas: gerekir. Ne var ki, tibbi miidahalenin teknik dogasi1 ve
miidahale stirecine iligkin bilgilerin biiyiik ¢lctide hekimin kontroliinde
olmasi, hastanin delil toplama gtictinti ciddi sekilde sinirlamakta; bu da adil
yargilanma hakki bakimindan sakincalar dogurabilmektedir. Bu nedenle,
sozlesmeye aykirilik iddiasiyla acgilan davalarda, hastanin sdzlesmeye
aykirilik olusturan durumu ispat ederken, kesin ve zorunlu ispat araglarimi

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra-iflas Hukuku Anabilim Dal1.
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sunmasimin beklenmemesi gerektigi yoniindeki yaklasim gerek doktrinde
gerekse Yargitay ictihatlarinda kabul gormektedir.

Ozellikle bazi durumlarda, ispat yiikii hasta lehine yeniden
diizenlenmekte ya da hasta lehine karineler olusturulmaktadir. Ornegin,
hekimin aydmnlatma yutkimliliigtinti yerine getirmemesi halinde, hastanin
onam verdigini ispat yiikii hekime aittir. Ayni sekilde, tibbi kayitlarin
tutulmamasi veya eksik tutulmasi durumunda, miidahalenin hi¢ yapilmadig:
yoniinde karine dogar; bu karinenin aksini ispat yiikii de hekime gecer.
Ayrica, “ilk goruntis ispat1” (res ipsa loquitur) olarak adlandirilan ilke
uyarinca, agik ve agir bir tibbi hata mevcutsa, hastanin kusuru ayrica
ispatlamasina gerek kalmaksizin hekimin sorumlulugu dogabilir. Ameliyat
sonras1 viicutta yabanci cisim unutulmasi gibi bariz ihmal vakalari, bu
kapsama girmektedir.

Tibbi miidahale davalarinda, olayin ¢6ziimii genellikle 6zel ve teknik
bilgi gerektirdiginden, bilirkisi raporlar1 yargilamanin merkezinde yer alir.
Hukuk Muhakemeleri Kanunu'nun 266 ve devamu maddeleri uyarinca,
¢6ztimii hukuk disinda uzmanlik bilgisi gerektiren hallerde bilirkisi goriistine
basvurulmasi zorunludur. Uygulamada, bilirkisi olarak sikhikla Adli Tip
Kurumu veya {iniversitelerin tip fakiiltelerinden uzman heyetler
gorevlendirilmektedir. Bilirkisi raporlari, mahkemenin tibbi miidahalenin
6zen borcuna uygun olup olmadigmi degerlendirmesinde temel rol
oynamaktadir. Her ne kadar Hukuk Muhakemeleri Kanunu'nun 282.
maddesine gore bilirkisi raporlar1 hakimi baglamasa da uygulamada bu
raporlar cogu zaman davanin sonucunu belirleyen delil niteligi tasimaktadur.

Yargitay Kkararlarinda, bilirkisi raporlarmin bilimsel dayanaklara
dayanmasi, gerekgeli olmasi ve degerlendirmeyi yaparken agik ifadeler
kullanmas1 gerektigi vurgulanmaktadir. Eksik, ytiizeysel veya celigkili
raporlarin hitkme esas almamayacagy, taraf itirazlarinin degerlendirilmeden
karar verilmesinin ise usule aykir1 oldugu belirtilmektedir. Gerekli hallerde
mahkemenin ek rapor aldirmasi ya da yeni bilirkisi gorevlendirmesi,
yargilamanin saghkl: ytiriittilmesi agisindan 6nem arz etmektedir.

Sonug olarak, tibbi miidahaleden kaynaklanan 6zel hukuk sorumlulugu
davalarinda ispat yiikii kural olarak hastaya ait olmakla birlikte, bu yiikiin
adil sekilde dagitilabilmesi amaciyla ictihatlarla sekillenen istisnai
yaklagimlara ve delil kolaylagtiric1 diizenlemelere ihtiyag duyulmaktadir. Ote
yandan bilirkisi raporlari, teknik yonti agir basan bu davalarda hakimin
kararmi yonlendiren en énemli delillerden biri olarak éne ¢ikmaktadir. Bu
nedenle hem ispat yiikiine iliskin esaslar hem de bilirkisi raporlarmin
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degerlendirilme bigimi, medeni ustil hukuku cercevesinde dikkatle ele
alinmaly; yargilamanin hakkaniyete ve adil yargilanma ilkesine uygun
bicimde yiiriitiilmesi saglanmalidir.

Anahtar Kelimeler: Tibbi Miidahale, 1spat Yuki, Bilirkisi Raporu,
Medeni Ustll Hukuku.
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EVALUATION OF THE BURDEN OF PROOF AND EXPERT
REPORTS IN CIVIL PROCEDURE LAW REGARDING MEDICAL
INTERVENTIONS

Dr. Ogr. Uyesi Merve HAYRAN POLAT
ABSTRACT

Medical interventions are among the areas that must be regulated with
great care from a legal perspective due to their direct impact on human health.
In general, any diagnosis, treatment, operation, or similar medical procedure
performed by a physician within the scope of their professional knowledge
and authority for the purpose of protecting, diagnosing, treating, or
rehabilitating human health is considered a “medical intervention.” In this
study, the analysis is limited to legal disputes arising from the contractual
relationship between a privately practicing physician and a patient; the
responsibility of physicians employed in public hospitals, which stems from
administrative law, remains outside the scope of this evaluation.

Under Turkish law, the relationship between a privately practicing
physician and a patient is generally governed by the provisions of a mandate
(agency) contract. In this context, the physician is not obliged to guarantee a
result but is expected to act with due care in accordance with professional
standards. Therefore, the central issue in private law liability arising from
medical interventions is whether the physician has breached this duty of care
and whether a causal link can be established between the breach and the
damage. In resolving such disputes, the provisions of the Turkish Code of
Obligations concerning mandate (Art. 506 et seq.), the Patient Rights
Regulation, the Regulation on Medical Deontology, and the Code of Medical
Ethics must be jointly evaluated.

In these lawsuits, according to Article 190 of the Turkish Code of Civil
Procedure, which governs the general rule of burden of proof, the party
asserting a claim must prove the facts on which they rely. Accordingly, the
patient must demonstrate the existence of harm and a causal connection
between the harm and the medical intervention. However, the technical
nature of medical procedures and the physician's control over information
related to the process significantly limit the patient's ability to collect
evidence, which may pose challenges in terms of the right to a fair trial. For
this reason, both legal scholarship and the jurisprudence of the Court of
Cassation have acknowledged that in claims of contractual breach, the patient
should not be expected to present conclusive and exclusive means of proof.
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In certain circumstances, the burden of proof may shift in favor of the
patient, or presumptions may be established to assist them. For instance, if
the physician fails to fulfill their duty to inform, the burden of proving that
the patient gave informed consent rests with the physician. Similarly, if
medical records are not kept or are incomplete, it is presumed that the
intervention did not take place, and the physician bears the burden of proving
otherwise. The principle of "res ipsa loquitur" (the thing (matter) speaks for
itself) is also applied in cases of obvious and serious medical errors, relieving
the patient of the obligation to prove fault. For example, leaving a foreign
object inside a patient's body after surgery is considered a case of clear
negligence where the physician’s liability may arise without further proof.

Since the resolution of medical intervention disputes generally requires
technical and specialized knowledge, expert reports play a central role in the
litigation process. According to Articles 266 et seq. of the Code of Civil
Procedure, the court must seek an expert opinion when the resolution of a
case requires knowledge beyond the legal field. In practice, expert opinions
are often provided by the Forensic Medicine Institute or by expert panels from
university hospitals. These reports assist the court in assessing whether the
physician acted in accordance with the required standard of care. Although
Article 282 of the Code states that the court is not bound by expert opinions,
such reports often determine the outcome of the case in practice.

The Court of Cassation emphasizes that expert reports must be based on
scientific reasoning, be well-justified, and clearly express evaluations. Reports
that are superficial, insufficiently reasoned, or contradictory are considered
inadequate for forming the basis of a decision. It is further highlighted that
the court must evaluate objections to such reports, and if necessary, obtain
supplementary or new expert opinions to ensure the proper conduct of
proceedings.

In conclusion, although the burden of proof in private law disputes
arising from medical interventions primarily lies with the patient, there is a
need for exceptional approaches and evidentiary facilitations shaped through
case law to ensure fairness. Moreover, expert reports are one of the most
critical evidentiary tools in these technically complex cases, often guiding the
judge’s decision. Therefore, both the principles concerning the burden of
proof and the manner in which expert reports are evaluated should be
carefully addressed within the framework of civil procedure law to ensure
that legal proceedings are conducted in accordance with the principles of
fairness and the right to a fair trial.
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TURKIYE'DE SAGLIK TURIZMININ DURUMU VE GELISIMI
Dr. Ogr. Uyesi Fatih SAYDAM®

Turkiye, saghk turizmi alaninda kiiresel dlgekte hizla biiytiyen bir giic
olarak ©¢n plana c¢ikmaktadir. Modern saghk altyapisi, uluslararas:
standartlarda ytiksek kaliteli hizmetler, deneyimli saglik personeli, gelismis
teknolojiler ve rekabetci fiyatlar, Tirkiye'yi uluslararasi saghk turizmi
pazarinda tercih edilen bir destinasyon haline getirmistir. Saghk turizmi,
bireylerin tedavi veya rehabilitasyon amaciyla yasadiklar1 bolgeden baska bir
yere seyahat etmesini ifade eden bir kavramdir ve Tiirkiye'nin bu sektérdeki
basarisi, ok yonlii bir stratejiye dayanmaktadir. Saglik turizmi kapsaminda
Tiirkiye’de sunulan tedavi hizmetleri genis bir yelpazeye sahiptir. Ozellikle
sa¢ ekimi, estetik cerrahi, dis tedavileri, organ nakli ve ttip bebek gibi
hizmetler uluslararas1 saghk turistleri tarafindan yogun talep gérmektedir.
Bunun yani sira termal turizm ve wellness (zindelik) hizmetleri de
Ttirkiye'nin saglik turizmi potansiyeline katk: saglamaktadir. Saglik turistleri
genellikle Almanya, Ingiltere, Suudi Arabistan, Katar ve Libya gibi
tilkelerden gelmektedir. Tiirkiye'nin cografi konumu, bu hasta gruplarim
¢ekmek acisindan biiyiik avantaj saglamakta ve ulasim kolayliklari ile saglhik
turizminin gelisimine destek olmaktadir. Tirkiye'nin saghk turizmi
alanindaki biiytimesi, ekonomik verilerle acitkca goriilmektedir. TUIK
verilerine gore, 2002 yilinda saglik turizmi gelirleri sadece 147 bin dolar iken,
bu rakam 2023 yilinda 3 milyar dolar siirmi asmistir. Saghik turizmi sektorii
yillar icinde diizenli bir biiytime gostermis, ancak 2024 yil1 verileri sektoriin
karsilastig1 baz1 zorluklari ortaya koymustur. 2024 yilinda saghk turizmi
gelirleri yaklasik 1,6 milyar dolar seviyesine gerilemistir. Bu diistis, kiiresel
rekabetin artmasi, doviz kurlarindaki dalgalanmalar ve pandemi sonrasi
degisen hasta ihtiyaglar1 gibi nedenlere baglanmaktadir. Ancak sektodriin
genel olarak sundugu ekonomik faydalar, bu diistislere ragmen Tiirkiye'nin
saglik turizmindeki lider konumunu koruyabilmesi agisindan umut vericidir.
Saglik turizmi mevzuati, Turkiye'nin sektdrdeki basarisinda kritik bir rol
oynamaktadir. 663 sayili Kanun Hiikmiinde Kararname, saglik turizmi
uygulamalariin diizenlenmesi ve denetlenmesi igin temel bir yasal cerceve
sunmaktadir. Saghk Turizmi Daire Bagkanligi, sektoriin koordinasyonunu
saglamakta ve hizmetlerin uluslararasi standartlara uygun sekilde

* Giresun Univers@tesi Dereli Meslek Yiiksek Okulu Otel, Lokanta ve Ikram Hizmetleri Bslimii
Turizm ve Otel Isletmeciligi Anabilim Dali.
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sunulmasimi temin etmektedir. Tiirkiye ayrica, JCI akreditasyonuna sahip 113
saghik kurulusu ile uluslararasi hasta giivenini artirmaktadir. Bu durum,
uluslararas1 saghk turistlerinin Tiirkiye’yi gtivenilir bir destinasyon olarak
tercih etmelerine olanak tanimaktadir. Akademik calismalar ise saglhk turizmi
mevzuatinin daha kapsamli hale getirilmesi gerektigini ve dijital saglik
hizmetlerinin yaygmlastirilmasmin sektore biiyiik katki saglayabilecegini
one stirmektedir. Turkiye'nin saglik turizmindeki basarisinda rekabetci
fiyatlar ve gesitli tedavi segenekleri biiyiik bir rol oynamaktadir. Bununla
birlikte, Malezya, Hindistan ve Giiney Kore gibi kiiresel 6lcekte gticlii saglik
turizmi destinasyonlariyla rekabet eden Tiirkiye, inovasyona dayali bir
yaklasim benimsemeli ve pazarlama stratejilerini giiclendirmelidir. Ayrica,
cevre dostu uygulamalar ve stirdiirtilebilirlik politikalarinin benimsenmesi,
Turkiye nin uluslararas: pazardaki yerini daha da saglamlastiracaktir. Dijital
saglik hizmetleri, uluslararasi hasta iletisimini kolaylastirmak ve hasta
memnuniyetini artirmak agisindan ¢nemli bir avantaj saglayabilir. Saglik
turizmi sektdriinde kamu ve 6zel sektor is birligi buiyiik nem tasimaktadir.
Kamu, sektore yonelik politikalar ve stratejiler olustururken, 6zel sektor bu
politikalarin uygulanmasi ve hizmetlerin gelistirilmesi noktasinda kritik bir
rol tstlenmektedir. Tiirkiye’de bu sinerji, saglik turizmi alaninda hedeflere
ulagilmas: agisindan etkili olmustur. Ancak, altyap: yatirmmlarmin yetersiz
kalmas: ve is birliklerinin zayiflamasi, sektoriin potansiyelinin tam olarak
kullamlamamasina yol agabilir. Saglik turizmi sektortinde hasta
memnuniyeti odakli hizmetlerin gelistirilmesi, uluslararasi hasta ¢ekme
kapasitesini artirabilir. Sonug olarak, Tiirkiye, saghk turizmi alaninda gtiglii
bir pozisyona sahiptir. Saglik turizmi, ekonomik biiytimeye sagladig:
katkilarla Ttirkiyenin genel turizm altyapisini desteklemekte ve uluslararas:
saglik hizmetleri alamindaki prestijini artrmaktadir. Ancak, sektordeki
bagarinin stirdiiriilebilir kilinmasi i¢in inovasyona dayali uygulamalar, dijital
saglik hizmetlerinin yayginlastirilmasi ve kalite odakl stratejik diizenlemeler
gerekmektedir. Saglik turizmi, Turkiye'nin ekonomik kalkinmasma ve
kiiresel tanmirligina onemli katkilar saglayan bir sektdr olmaya devam
edecektir. Gelecekte, saglik turizminin daha biiyiik bir ivme kazanmasi igin
stratejik yatirimlar, uluslararasi is birlikleri ve ¢evre dostu politikalarin nemi
artacaktir. Ttrkiye, bu alandaki liderligini daha saglam bir temele oturtarak,
saglik turizmi sektoriinde kiiresel 6lcekte daha biiyiik bir oyuncu haline
gelmeyi hedeflemektedir.

Anahtar Kelimeler: Saglik Turizmi, Uluslararas1 Hasta Giiveni, Dijital
Saglik Hizmetleri.
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THE STATE AND DEVELOPMENT OF HEALTH TOURISM IN
TURKIYE

Dr. Ogr. Uyesi Fatih SAYDAM
ABSTRACT

Turkey stands out as a rapidly growing power in the field of health
tourism on a global scale. Modern health infrastructure, high-quality services
at international standards, experienced health personnel, advanced
technologies and competitive prices have made Turkey a preferred
destination in the international health tourism market. Health tourism is a
concept that refers to individuals traveling from their home region to another
place for treatment or rehabilitation purposes, and Turkey's success in this
sector is based on a multifaceted strategy. The treatment services offered in
Turkey within the scope of health tourism have a wide range. In particular,
services such as hair transplantation, cosmetic surgery, dental treatments,
organ transplantation and in vitro fertilization are in high demand by
international health tourists. In addition, thermal tourism and wellness
services also contribute to Turkey's health tourism potential. Health tourists
generally come from countries such as Germany, England, Saudi Arabia,
Qatar and Libya. Turkey's geographical location provides a great advantage
in terms of attracting these patient groups and supports the development of
health tourism with its transportation facilities. Turkey's growth in the field
of health tourism is clearly seen in economic data. According to TUIK data,
while health tourism revenues were only $147,000 in 2002, this figure
exceeded $3 billion in 2023. The health tourism sector has shown steady
growth over the years, but data for 2024 revealed some of the challenges the
sector faces. In 2024, health tourism revenues decreased to approximately $1.6
billion. This decline is attributed to reasons such as increased global
competition, fluctuations in exchange rates, and changing patient needs after
the pandemic. However, the economic benefits offered by the sector in
general are promising in terms of Turkey maintaining its leading position in
health tourism despite these declines. Health tourism legislation plays a
critical role in Turkey's success in the sector. Decree Law No. 663 provides a
basic legal framework for the regulation and supervision of health tourism
practices. The Health Tourism Department coordinates the sector and ensures
that services are provided in accordance with international standards. Turkey
also increases international patient trust with 113 healthcare institutions that
have JCI accreditation. This allows international health tourists to choose
Turkey as a reliable destination. Academic studies suggest that health tourism
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legislation should be made more comprehensive and that the widespread use
of digital health services can contribute greatly to the sector. Competitive
prices and a variety of treatment options play a major role in Turkey’s success
in health tourism. However, Turkey, which competes with globally strong
health tourism destinations such as Malaysia, India and South Korea, should
adopt an innovation-based approach and strengthen its marketing strategies.
In addition, the adoption of environmentally friendly practices and
sustainability policies will further solidify Turkey’s place in the international
market. Digital health services can provide a significant advantage in terms
of facilitating international patient communication and increasing patient
satisfaction. Public and private sector cooperation is of great importance in
the health tourism sector. While the public sector creates policies and
strategies for the sector, the private sector plays a critical role in the
implementation of these policies and the development of services. This
synergy in Turkey has been effective in terms of achieving targets in the field
of health tourism. However, inadequate infrastructure investments and
weakening of cooperation may lead to the sector not being able to fully utilize
its potential. Developing patient satisfaction-focused services in the health
tourism sector can increase the capacity to attract international patients. As a
result, Turkey has a strong position in the field of health tourism. Health
tourism supports Turkey's general tourism infrastructure with its
contributions to economic growth and increases its prestige in the field of
international health services. However, innovation-based applications,
dissemination of digital health services and quality-focused strategic
regulations are required to ensure the sustainability of success in the sector.
Health tourism will continue to be a sector that makes significant
contributions to Turkey's economic development and global recognition. In
the future, the importance of strategic investments, international cooperation
and environmentally friendly policies will increase for health tourism to gain
greater momentum. Turkey aims to become a bigger player in the health
tourism sector on a global scale by establishing its leadership in this field on
a more solid foundation.

Keywords: Health Tourism, International Patient Trust, Digital Health
Services.
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TIP HUKUKU KAPSAMINDA DOGAN UYUSMAZLIKLARA DAIR
YARGILAMALARDA GOREVLI MAHKEMELER VE
THTISASLASMA HUSUSUNUN DEGERLENDIRILMESI

Ars. Gor. Burcu CAVUS ERYENDI*

Saglik kavrami insanin tam bir iyilik hali olarak tamimlanmaktadir;
insanin yasam hakkim ve saghgin etkileyen hususlardaki her tiirlti yardim
ve hizmetler ile tibbi girisimler ise saghk hizmetlerinin kapsamma
girmektedir. Anayasa Mahkemesi bir kararinda “saglik hizmetinin temel
hedefi olan insan saglig1 ve yasami, mahiyeti itibariyle ertelenemez ve ikame
edilemez bir 6zellige sahiptir.” ifadeleri ile saglik hizmetlerinin Anayasa m.
56’da devlete ytiklenen ytikiimliiliikler kapsaminda oldugunu kabul etmekte
ve sosyal devlet ilkesinin bir geregi olarak degerlendirmektedir (AYM, E.
2014/61, K. 2014/166, T. 07.11.2014).

Halkin saglik bakimindan hizmetlerden yararlanma haklarini, genel
sagligin korunmasi icin gereken ¢nlemlerin alinmasi ve toplum saghgmin
korunmasini, saglik bakim hizmetlerinin diizenlenmesini, saglik personeli ile
hasta iligkilerini ve bu baglamda hak, ytiktimliiliik ile sorumluluklar1 vb.
kapsayan hukuk dali saghk hukuku olarak ifade edilmektedir. Saglik
hukuku; tip hukuku, saglik bakim hukuku, kamu saghg hukuku ve saglik
hizmetlerinin yonetimi hukuku olarak cesitli boltimlere ayrilmaktadir. Bu
bolimlerden olan tip hukuku ise hekim ile hasta arasindaki iliskileri ve bu
iliskilerin hukuki niteligi ile hak ve ytiktimliliikleri ile sorumluluklar
diizenlemektedir.

Hekim ile hasta arasindaki iligkiler ve bunlarin nitelikleri hekimin
calisma sekline gore farkliik arz etmektedir. Kamuda calisan hekim idare
hukuk rejimine ve kurallarma tabi saghk hizmet sunumu
gerceklestirmektedir; serbest calisan hekim ile hasta arasindaki iliski 6zel
hukuk hiikiimlerine tabi sozlesme iliskisi olabilecegi gibi vekaletsiz is
gormeye ya da haksiz fiile dayanan bir borg iliskisi olabilmektedir; 6zel saghk
kuruluglarinda calisan hekimler ise is s6zlesmesi ile istihdam edilmekte ve
hasta ile 6zel saglik kurulusu arasinda yapilan hastaneye kabul stzlesmesi
kapsaminda hekim vekaletsiz is goren 6zel saglik kurulusunun ifa yardimcisi
konumunda olabilmektedir.

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra-iflas Hukuku Anabilim Dal1.
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Hekim ile hasta arasindaki iliskilerin cesitliligi dogrultusunda tip
hukukundan dogan uyusmazliklar yarg: yolu itibariyle 6zelliklidir. Ozel
hastane-hasta, serbest ¢alisan hekim-hasta, ©zel hastanede galisan saglik
calisani-hasta arasindaki bir hukuki uyusmazlik nedeniyle acilan davalar adli
yargt koluna tabi iken kamu hastaneleri (devlet, {iniversite, vakif) s6z konusu
oldugunda husumet Saghk Bakanhgi'na yoneltilmekte ve idari yargiya tabi
olmaktadur.

Hukuki bir uyusmazligin ¢éziimiine dair davaya hangi yarg: kolunda
bulunan hiikiim mahkemelerinden hangisinin bakacagimin belirlenmesi
gorev kurallar1 cercevesinde gerceklestirilmektedir. Gorev kurallarmin temel
dayanagi Anayasa m. 142'de yer alan “Mahkemelerin kurulusu, gorev ve
yetkileri, isleyisi ve yargilama usulleri kanunla diizenlenir.” seklindeki
hitkim olup, HMK m. 1’"de de mahkemelerin gorevinin ancak kanunla
diizenlenecegi ve gorevle ilgili kurallarin kamu diizeninden oldugu
belirtilerek gorevle ilgili diizenlemelere kamusal kutsallik atfedilmektedir.

Gorevin belirlenmesine iligskin temel diizenleme HMK’da yer almakla
birlikte cesitli 6zel kanunlar ile kurulan 6zel mahkemelerle ilk derece
yargilamalarinda gorevli mahkemeler belirlenmis bulunmaktadir. Mehaz
hukuk sistemlerinde ise goreve iliskin hiikiimlerin tek bir yerde toplandig1
kanuni diizenlemeler mevcuttur. Alman hukuk sisteminde mahkemelerin
gorevlerine dair Alman Mahkeme Tegkilati Kanunu, Avusturya hukuk
sisteminde de benzer sekilde Avusturya Mahkeme Teskilati Kanunu
mevcuttur, Isvigre hukuk sisteminde ise federal yonetim kapsaminda grevin
kantolarca belirlenmesi 6ngoriilmiis ve bu husus Federal Usul Kanunu m. 4'te
hiikiim altina alinmustir.

Hukuk sistemimizde kanun yolu yargilamalarmnda gorevli olan
mahkemelerde daireler arasi gorev ayrimlarinda ihtisaslasma dikkate
alinmaktadir. Ayrica ilk derecede gorevli mahkeme ayrimlari yani sira HSK
tarafindan mahkemelerin ihtisasina dair ayrim kararlar: da mevcuttur (finans
ile ilgili davalar, Sendikalar ve Toplu Is Sozlesmesi Kanunu'nda diizenlenen
davalar, kamulastirma davalari, asliye ticaret mahkemesinin gorev alanina
giren davalar, tiiketici mahkemesinin gorev alanina giren davalar).

Tip hukuku kapsaminda dogan uyusmazliklarda gorevli mahkemeler,
hukuki iliskilerin niteliklerindeki farkliliklar nedeniyle hukuk sistemimizde
cesitlilik arz etmektedir. Ttim kamu hastaneleri ile kamu saghk kuruluslarinin
ve buralarda gorev yapmakta olan hekimlerin hatas1 nedeniyle tibbi
miidahalelerden dogan zararlar acilan tam yargr davalar1 idare
mahkemelerinde goriilmektedir. Ozel hastane veya 6zel muayenehanede
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gerceklestirilen tibbi miidahalelerden dogan zararlar i¢in hekim ile hasta
arasindaki iliskiye uygulanan sozlesmeler vekalet veya eser sozlesmesi
oldugundan 6502 sayili Ttiketicinin Korunmasi Hakkinda Kanun hiiktimleri
uygulanmakta ve davalar tiiketici mahkemesinde agilmaktadir. Hekimlerin
tibbi uygulama hatalarma karsi menfaatlerini sigortalayan sirkete karsi
acilacak maddi ve manevi tazminat davalarinda ise Asliye Ticaret
Mahkemeleri gorevlidir.

Mehaz hukuk sistemlerinde ise her tilkenin hukuk sistemine ve saglik
politikalarma bagl olarak tip hukukundan dogan uyusmazliklarm ¢oztimiine
dair usuller farkl sekiller ve isimlerde varlik gostermektedir. Saglikla ilgili
davalarin daha hizli ve uzmanlasmis bir sekilde ¢oziimlenmesini amaglayan
bazi tilkelerde 6zel gorevli mahkemeler ve ytliksek mahkemelerde 6zel gorevli
daireler bulunmaktadir; Amerika Birlesik Devletleri'nde bazi eyaletlerde
“Medical Malpractice Courts”, Avustralya’da tibbi uygulama hatalar
davalar: igin bazi eyaletlerde “Health Professions Tribunals”, Japonya’'da
tibbi kotii uygulama davalarina yonelik baz1 bolge adliye mahkemelerinde
ozel daireler mevcuttur. Bazi tilkelerde ise tibbi uygulama hatasindan
kaynaklanan uyusmazliklarin ¢6ztimii icin saghk hizmetlerinin kalitesini ve
hastalarin haklarin1 koruma amaciyla farkli yaklasimlar benimsemektedir;
Isve¢’te saglik hizmetlerine yonelik uyusmazhiklar icin daha spesifik bir
coztim yolu olan Isveg Saglk Sigorta Kurumu (Patientforsikringen) devreye
girmekte, Yeni Zelanda’da ve Danimarka’da ise tibbi uygulama hatas:
uyusmazliklar: cogunlukla sigorta sistemleri araciligiyla ¢oztilmektedir.

Tirk hukuk sisteminde de gorevli mahkemelere dair dagmuk
diizenlemelerin tek baslik altinda toplanarak bir Mahkeme Teskilat Kanunu
diizenlemesinin yapilmasi ihtiyacinin yani sira bu kanun ile ihtisaslasmanin
detaylarmin diizenlenmesi gereklidir. Ozellik arz eden ve her somut olaym
farkli dinamikleri olmasi nedeniyle uzmanlik gerektiren tip hukuku
uyusmazliklarinin ¢éziimii icin tibbi alt yapiya saghk ihtisas mahkemeleri
olusturulmas:t yahut hekimlerin zorunlu mali sorumluluk sigortas:
yaptirmalarina dair mevzuattaki mevcut diizenlemeler kapsaminda tibbi
uygulama hatast uyusmazhiklarimin = ¢oziimiinde mehaz hukuk
sistemlerindekine benzer sekilde sigorta tahkim ve saglik ihtisas mahkemesi
birlesimi bir uyusmazlik ¢6zim yonteminin dtizenlenmesi, saglik
hukukunun da bir ihtisas alami olarak belirlenmesi ve {ist derece
mahkemelerinde saghk ihtisas dairelerinin olusturulmasi hususlarinda
hukuk sistemimizde degisiklikler yapilmas: gerektigi kanaatindeyiz.
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Bu calismada tip hukuku uyusmazlhiklarinda hukuk sistemimizdeki
gorevli mahkemelere dair ayrimlar ele alinmis, bu ayrimlarin yerindeligi ve
uygulamada gorev ayrimindan kaynakli sorunlar incelenmis, mehaz hukuk
sistemlerindeki tip hukuku uyusmazlik ¢oziim yontemleri incelenmis, hukuk
sistemimizde saglik hukukunun bir ihtisas alan1 olarak belirlenmesi ve saglik
ihtisas mahkemelerinin kurulmasi hususu degerlendirilmistir.

Anahtar Kelimeler: Saghk Hukuku, Tip Hukuku, Saglik ihtisas
Mahkemeleri, Thtisaslasma.
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COMPETENT COURTS IN TRIALS CONCERNING DISPUTES
ARISING WITHIN THE SCOPE OF MEDICAL LAW AND
EVALUATION OF THE ISSUE OF SPECIALIZATION

Ars. Gor. Burcu CAVUS ERYENDI
ABSTRACT

The concept of health is defined as a state of complete well-being; all
kinds of assistance and services and medical interventions affecting the right
to life and health fall within the scope of health services. In one of its
judgments, the Constitutional Court acknowledges that health services are
within the scope of the obligations imposed on the state under Article 56 of
the Constitution and considers it as a requirement of the principle of social
state with the statements “human health and life, which is the main objective
of health services, has a feature that cannot be postponed or substituted due
to its nature.” (AYM, E. 2014/61, K. 2014/166, T. 07.11.2014).

The branch of law that covers the rights of the public to benefit from
health care services, taking the necessary measures for the protection of
general health and the protection of public health, the regulation of health
care services, the relations between health personnel and patients, and rights,
obligations and responsibilities in this context, etc. is referred to as health law.
Health law is divided into various sections as medical law, health care law,
public health law and health services management law. Medical law, which
is one of these sections, regulates the relations between physicians and
patients, the legal nature of these relations, their rights, obligations and
responsibilities.

The relations between the physician and the patient and their
qualifications differ according to the type of employment of the physician.
Physicians working in the public sector provide health care services subject
to the administrative law regime and rules; the relationship between the self-
employed physician and the patient may be a contractual relationship subject
to the provisions of private law or a debt relationship based on acting without
an attorney or tort; physicians working in private health institutions are
employed with an employment contract and within the scope of the hospital
admission agreement between the patient and the private health institution,
the physician may be in the position of the performance assistant of the
private health institution acting without an attorney.

In line with the diversity of the relationships between the physician and
the patient, disputes arising from medical law are specific in terms of
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jurisdiction. While the lawsuits filed due to a legal dispute between a private
hospital and a patient, a self-employed physician and a patient, or a health
care worker and a patient working in a private hospital are subject to the
judicial jurisdiction, in the case of public hospitals (state, university,
foundation), the hostility is directed to the Ministry of Health and is subject
to administrative jurisdiction.

The determination of which of the judicial courts in which jurisdiction
will hear the case regarding the resolution of a legal dispute is carried out
within the framework of the rules of jurisdiction. The main basis of the rules
of jurisdiction is the provision in Article 142 of the Constitution stating that
“The establishment, duties and powers, functioning and judicial procedures
of the courts shall be regulated by law.” Article 1 of the CCP states that the
jurisdiction of the courts shall only be regulated by law and that the rules on
jurisdiction are of public order, thus attributing public sanctity to the
regulations on jurisdiction.

Although the basic regulation regarding the determination of the duty is
included in the CCP, the courts in charge of the first instance proceedings are
determined by special courts established by various special laws. In the host
legal systems, there are legal regulations where the provisions on jurisdiction
are gathered in a single place. In the German legal system, there is the German
Law on the Organization of the Courts, in the Austrian legal system there is
the Austrian Law on the Organization of the Courts, and in the Swiss legal
system, within the scope of the federal administration, it is envisaged that the
task is determined by the cantons and this issue is stipulated in Article 4 of
the Federal Code of Procedure.

In our legal system, specialization is taken into consideration in the
division of duties between the departments of the courts in charge of remedy
proceedings. In addition to the division of the court in charge at first instance,
there are also decisions of the HCJP on the specialization of the courts (cases
related to finance, cases regulated by the Law on Trade Unions and Collective
Bargaining Agreements, expropriation cases, cases falling within the
jurisdiction of the commercial court of first instance, cases falling within the
jurisdiction of the consumer court).

The courts in charge of disputes arising within the scope of medical law
vary in our legal system due to differences in the nature of legal relations. Full
remedy lawsuits for damages arising from medical interventions due to the
fault of all public hospitals and public health institutions and the physicians
working in these institutions are brought before administrative courts. For
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damages arising from medical interventions performed in private hospitals
or private practices, since the contracts applied to the relationship between
the physician and the patient are contracts of attorney or work contract, the
provisions of the Law No. 6502 on the Protection of Consumers are applied
and the lawsuits are filed in the consumer court. The Commercial Courts of
First Instance are in charge of material and moral compensation lawsuits to
be filed against the company insuring the interests of physicians against
medical malpractice.

In the host legal systems, depending on the legal system and health
policies of each country, the procedures for resolving disputes arising from
medical law exist in different forms and names. In some countries aiming to
resolve health-related cases in a faster and more specialized manner, there are
courts with special jurisdiction and chambers with special jurisdiction in high
courts; there are “Medical Malpractice Courts” in some states in the United
States of America, “Health Professions Tribunals” in some states for medical
malpractice cases in Australia, and special chambers in some district courts of
justice for medical malpractice cases in Japan. Some countries adopt different
approaches to resolving disputes arising from medical malpractice in order to
protect the quality of healthcare services and the rights of patients; in Sweden,
the Swedish Health Insurance Agency (Patientforsikringen) is a more specific
remedy for healthcare disputes, while in New Zealand and Denmark, medical
malpractice disputes are mostly resolved through insurance systems.

In the Turkish legal system, it is necessary to regulate the details of
specialization with this law, as well as the need for a Court Organization Law
by gathering the scattered regulations regarding the courts in charge under a
single title. Establishment of specialized health courts with a medical
infrastructure for the resolution of medical law disputes that require
specialization due to the different dynamics of each concrete case, or the
regulation of a dispute resolution method that combines insurance arbitration
and health specialization courts, similar to those in predecessor legal systems,
for the resolution of medical malpractice disputes within the scope of existing
regulations in the legislation on compulsory financial liability insurance for
physicians, We are of the opinion that changes should be made in our legal
system in order to determine health law as a specialization area and to
establish health specialization departments in the higher courts.

In this study, the distinctions regarding the competent courts in our legal
system in medical law disputes are discussed, the appropriateness of these
distinctions and the problems arising from the distinction of competence in
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practice are examined, the medical law dispute resolution methods in the
predecessor legal systems are examined, and the issue of determining health
law as a field of specialization and the establishment of health specialization
courts in our legal system is evaluated.

Keywords: Health Law, Medical Law, Health Specialized Courts,
Specialization.
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Dr. Ogr. Uyesi Giilen Soyaslan Akdemir - Organ Ticareti ile Miicadele Yollar:

ORGAN TiCARETI iLE MUCADELE YOLLARI
Dr. Ogr. Uyesi Giilen SOYASLAN AKDEMIR*

Insan onurunun korunmasini hedefleyen organ ticareti sucu ile
miicadele ¢ok yonlii bir bakis acis1 gerektirmektedir. Cezalarin artirilmasi tek
basma bir ¢6ziim olmay1p, organ ticaretinin ortaya ¢ikis sebeplerinin ortadan
kaldirilmasi en etkili miicadele yontemi olacaktir. Sugun temel sebeplerinden
olan organ yetersizliginin azaltilmasi ve fakirlikle miicadele konusunda
devletin adimlar atmasi gerekecektir. Organ yetersizliginin azaltilmasi igin
ozellikle 6liiden organ bagisinin artirlmasi gerekir. Oliiden organ bagisinin
az olmasinin sebepleri ortadan kaldirildiginda bagisa hazir olan organ sayisi
da artacagindan, insanlar hayatta kalmak icin baskasmin organmi satin
almaya gerek duymayacaktir.

Varsayilan riza yontemine ge¢gmek oltiden bagis sayisini artirici bir etki
yapabilirse de, uluslararasi arastirmalarda tek basina varsayilan riza
yontemine ge¢menin bagis oranmmi 6nemli Olctide artirmadigimin tespit
edilmesi, yalmzca bu sisteme gecise baglanan umudun hayal kiriklig:
yaratabilecegi duistincesini uyandirmaktadir. Bu bakimdan arastirmalarda da
ongoriildiigii tizere, varsayilan riza sistemi ile birlikte, toplumun ulusal saglik
sistemine gitiveni, nakil sistemi ve yapisi, etik, sosyo-kiiltiirel ve dini
meseleler, organ bagisina yonelik toplumsal farkindalik ile toplumun genel
tavriin hep birlikte goz 6ntine alinarak degerlendirilmesi yerinde olacaktir.
Nitekim oliiden organ bagist konusunda diinya birincisi olan Ispanya’nmn
bagis orani, varsayilan riza sistemine gectikten sonra degil, toplumsal egitime
gliclii ve uzun soluklu yatirimlar: ve yogun bakim hemsire ve doktorlarma
sundugu 6zel egitim programlar: sayesinde artmustir.

Organ ticareti ile miicadeleye yonelik sosyal ve ekonomik tedbirler
alindiktan sonra, ceza hukuku devreye girecektir. Organ teminine yonelik
olan ilan veya reklamlarin cezalandirilmasi, organ ticaretinin hentiz anlasma
saglanmadan onlenmesine yonelik énemli bir fonksiyon icra etmektedir.
Gerek Organ Kagakgiligina Karsi Avrupa Konseyi Sozlesmesi gerekse ceza
kanunumuz bu fiilin su¢ haline getirilmesini ongormektedir. Kolluk
kuvvetlerimiz organ ticaretinin somut herhangi bir zarar tehlikesi dogmadan
onlenmesi i¢in bahsedilen maddeye siklikla bagvurmaktadir.

* Cankir1 Karatekin Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Anabilim Dall.
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Turkiye’de merdiven alti tabir edilen yasadisi nakil yerlerinde
gerceklestirilen organ nakli vakialarina rastlanmamaktadir. Organ ticareti
amaciyla kurulan orgiitler ise, organ mafyasi veya uluslararasi orgiit seklinde
olmayip, genellikle diyaliz merkezlerinde hayattan umudu kalmamis
hastalar tespit etmek suretiyle bunlara diger sug ortaklar1 vasitasiyla organ
ayarlayan ve sahte belge ve beyanlarla legal nakil sistemini kullanarak organ
ticareti yapilmasi konusunda alic1 ve vericiye yardimci olan kiigtik olgekli
orgiitleri ifade etmektedir.

Organ Ticaretine Karst Avrupa Konseyi S6zlesmesi'nde sucun ¢rgitlii
islenmesinden baska, cocuga veya savunmasiz bir kimseye kars: islenmesi ile
gorevini kotiiye kullanan bir kimse tarafindan islenmesi agirlatic1 sebepler
arasinda sayimisken, Tirk Hukukunda bu sekilde agirlatict sebeplerin
olmamasini bir eksiklik olarak degerlendirmekteyiz. Bunun disinda, organ
ticareti suguna iliskin tanimlarin rtiisttigli sonucuna varmak miimkiindiir.

Turk doktrininde organ saticisina yonelik sahsi cezasizlik veya ceza
indirimi gerektiren 6zel bir zorunluluk halinin olmasi, suglulukla miicadeleyi
gliclestirecegi distincesiyle elestirilse de, biz hiikmiin isabetli oldugu
kanaatindeyiz. Kanaatimizce, sugun kok sebepleri arastirilmadan suglulukla
miicadele etkin bir surette gerceklestirilemeyecegi gibi ceza adaleti de
saglanamaz. Organini satmaya karar verecek kadar maddi yonden zor
durumda olan bir kimseye ceza vermek, onu daha ¢ok magdur edecektir.
Organini satan kimsenin temel amaci sug islemek degil, bor¢larint kapatmak
oldugundan, kendisinde kanuna karsi gelme iradesi zayiftir. Dolayisiyla
kanunun bunu o6diillendirmesi gerekir kanaatindeyiz. Devletin ticareti
onlemek icin cezalar1 siddetlendirmek yerine, organ yetersizligine bir ¢6ztim
bulmas: ve potansiyel vericiler olan ekonomik yonden dezavantajli insanlarin
yasam seviyelerini ylikseltmesinin daha etkili olacag: diistincesindeyiz. Ceza
hukuku sosyal ve ekonomik tedbirlerle desteklenmedikce etkili
olamayacaktir. Zira kisi sosyal sartlarin da etkisiyle sug islemektedir.

Organ ticareti sucunda asil kétiiniyetli kisi, organ vericisinin ve alicisinin
zor durumlarindan kar etmeye calisan aract kimsedir. Dolayisiyla
kanaatimizce en agir cezay1 hak eden odur. Kanunumuz satici, alic1 ve araci
arasinda cezalandirmada ayrim yapmamustir, ancak kanaatimizce
Mahkemeler arac1 kimseye cezay1 {ist sinirdan uygulamalidirlar.

T1p hukukunu ilgilendiren diger suglarda oldugu gibi organ ticaretinde
de, hekimlerin sorumlulugu belirlenirken, etik ilkelere ne derece uyuldugu
konusunda bir degerlendirme yapilmalidir. Zira tip hukukunun temeli etik
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degerlere dayanir. Hekimin kusurunun agirhigi, kanun ile birlikte etik ilkelere
ne Olgiide aykir1 hareket ettigine gore belirlenmelidir.

Ttirk Sisteminde organ ticareti sugu, gerek Tiirkler gerekse saglik turizmi
kapsaminda tedavi amaciyla tilkeye gelen yabancilar tarafindan, sahte belge
ve beyanlarla, aslinda ¢yle olmadiklar1 halde birbirlerini akraba olarak
gostermeleri veya Etik Komisyonundan uygunluk karari alabilmek igin
birbirlerini duygusal anlamda yakin (arkadas, dost vb.) olarak gostermeleri
suretiyle gerceklestirilmektedir. Bu sebepledir ki, hukukumuz Organ Nakli
Hizmetleri Yonetmeligi md. 13/11 ile organ ticareti siiphesi bulunan riskli
bolgelerden gelen kimselerin, aralarinda akrabalik olsa dahi ancak Etik
Komisyon kararryla organ nakli olabileceklerine yonelik diizenleme yapmasi
konusunda Saglik Bakanhgimna yetki vermistir.

Etik Komisyon incelemesi, bir prosediirel islem olmaktan 6te, organ
ticaretinin tespit edilmesi ve yasadisi naklin énlenmesi bakimimndan 6nemli
bir asama niteligindedir. Bu konuda farkindalik artirilmali, komisyon tiyeleri
taraflar arasindaki yakin bag veya (bazi iilke vatandaslar icin) akrabalik
iligkisinin mevcudiyeti konusunda tatmin olmadan nakle yonelik olumlu
goriis bildirmemelidir. Benzer surette, hastanenin nakil asamasinda gorevli
sekreterinden doktoruna tiim gorevlilerinin, organ ticaretinin islenme
sekilleri, kimlikte veya evrakta sahteciligin tespiti yontemleri konularinda
egitim almalari, herhangi bir bedensel zarar olusmadan sugun tespit edilmesi
ve suc¢la miicadele acisindan énemlidir.

Anahtar Kelimeler: Organ Ticareti, Oliiden Organ Bagisi, Varsayilan
Riza Sistemi, Etik Komisyon.
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WAYS TO COMBAT ORGAN TRAFFICKING
Dr. Ogr. Uyesi Giilen SOYASLAN AKDEMIR
ABSTRACT

Combating the crime of organ trafficking, which aims to protect human
dignity, requires a multifaceted approach. Increasing penalties alone is not a
sufficient solution; the most effective method of combating organ trafficking
is to eliminate the underlying causes of its emergence. The state must take
steps to reduce the fundamental causes of this crime, namely organ shortages
and poverty. In particular, increasing deceased organ donation is essential to
reducing organ shortages. Once the reasons for the low rate of deceased organ
donation are eliminated, the number of available organs will increase, and
people will no longer feel compelled to purchase another person’s organ to
survive.

Although shifting to a presumed consent system may increase the
number of deceased organ donations, international studies reveal that
presumed consent alone does not significantly raise donation rates. This
finding suggests that relying solely on this system could lead to
disappointment. Therefore, as also predicted by research, presumed consent
should be considered together with factors such as public trust in the national
healthcare system, the structure of the transplantation system, ethical, socio-
cultural, and religious issues, public awareness of organ donation, and the
general attitude of society. Indeed, Spain, the world leader in deceased organ
donation, increased its donation rates not by adopting presumed consent, but
through long-term investment in public education and specialized training
programs for intensive care nurses and doctors.

Once social and economic measures to combat organ trafficking are in
place, criminal law should come into play. Criminalizing advertisements or
announcements seeking organ procurement plays an important role in
preventing organ trafficking before any agreements are reached. Both the
Council of Europe Convention against Trafficking in Human Organs and the
Turkish Penal Code criminalize such acts. Law enforcement frequently relies
on these provisions to prevent organ trafficking before any tangible harm
arises.

In Turkey, no cases of organ transplants performed in illegal, so-called
“back-alley” clinics have been observed. Organizations involved in organ
trafficking are not international “organ mafias” but rather small-scale groups.
These groups typically identify terminally ill patients in dialysis centers and,
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through accomplices, arrange organs for them, assisting buyers and sellers in
exploiting the legal transplant system with forged documents and false
declarations.

While the Council of Europe Convention against Trafficking in Human
Organs lists aggravating circumstances such as committing the offense in an
organized manner, against a child or vulnerable person, or by abusing one’s
authority, the absence of such aggravating factors in Turkish law is seen as a
shortcoming. Other than this, the definitions of the crime largely overlap.

Although some scholars in Turkish doctrine criticize the existence of
special grounds for exemption from punishment or sentence reduction for
organ sellers —arguing that it weakens efforts to combat crime —we believe
this provision is appropriate. In our view, without addressing the root causes
of the crime, effective crime prevention and criminal justice cannot be
achieved. Punishing someone who is financially so desperate that they decide
to sell an organ would further victimize them. Since the primary aim of such
a person is not to commit a crime but to repay debts, their intent to contravene
the law is weak. Therefore, we believe the law is correct in rewarding this
situation. Instead of intensifying penalties, the state should solve the problem
of organ shortages and improve the living conditions of economically
disadvantaged individuals who may become potential donors. Criminal law
cannot be effective unless supported by social and economic measures, as
individuals commit crimes under the influence of social conditions.

In organ trafficking, the truly malicious party is the intermediary who
exploits the desperation of both the donor and recipient for profit. Thus, we
believe intermediaries deserve the harshest punishment. Although Turkish
law does not differentiate between seller, buyer, and intermediary in terms of
penalties, courts should impose the maximum penalty on intermediaries.

As in other crimes concerning medical law, determining the liability of
physicians in organ trafficking cases requires evaluating their adherence to
ethical principles. Medical law is fundamentally grounded in ethics, and the
degree of a physician’s fault should be assessed based not only on legal
provisions but also on the extent to which they violated ethical standards.

In Turkey, organ trafficking offenses are typically committed by both
Turkish citizens and foreigners who come to the country for treatment under
health tourism. They achieve this by using forged documents or declarations,
pretending to be relatives, or claiming to have close emotional relationships
(such as friends or companions) in order to obtain approval from the Ethics
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Committee. For this reason, Article 13/11 of the Regulation on Organ
Transplant Services authorizes the Ministry of Health to require Ethics
Committee approval for organ transplants involving individuals from high-
risk regions where there is suspicion of organ trafficking, even if the parties
are related by blood.

The Ethics Committee review is more than a procedural step; it is a
crucial safeguard for detecting organ trafficking and preventing illegal
transplants. Awareness on this matter should be raised, and committee
members should not issue favorable opinions unless convinced of the genuine
relationship or kinship between the parties (particularly for nationals of
certain countries). Likewise, all hospital staff involved in the transplantation
process, from administrative clerks to physicians, should receive training on
the methods of detecting organ trafficking and document forgery. Such
training is essential for detecting crimes before any physical harm occurs and
for effectively combating organ trafficking.

Keywords: Organ Trafficking, Deceased Organ Donation, Presumed
Consent System, Ethics Committee.
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OLU VERICIDEN ORGAN VE DOKU NAKLI
Dr. Ogr. Uyesi Fatma HIZIR ASRAV*

Organ ve doku nakli stiphesiz sadece hekimleri degil, hukukcular: da
ilgilendiren 6nemli bir konudur. Zira yasayan bir kisiden ya da cesetten (6lii
verici) organ ya da doku aktarimi s6z konusu oldugu icin kisilik hakkina
miidahale gerceklesmektedir. Bununla birlikte bu miidahalenin amaci saglhk
kazandirma gibi tistiin ve ahlaki bir amagtir. Dolayisiyla burada iki menfaat
catismaktadir ve bu sebeple bazi problemler ortaya c¢ikmaktadir. Turk
hukukunda bu iki menfaat arasinda dengeyi saglayarak s6z konusu
problemleri ¢6zmek igin kisa adryla 2238 sayili Organ Nakli Kanunu (ONK)
¢ikarilmustir. Ayrica Insan Cesedi Uzerinde Bilimsel Arastirma Yapilmasina
Iliskin Yonetmelik ceset iizerinde bilimsel calisma yapilmasina iliskin
diizenlemeler getirmistir. Organ Nakli Kanunu yasayan bir kisiden ve
cesetten organ ve doku aktarimimi farkli sartlara tabi tutarak ayri ayri
diizenlemistir. Yasayan bir kisiden organ ve doku naklinden farklh olarak,
¢alismamizin konusunu tegkil eden cesetten organ ve doku nakli hem tedavi
amactyla hem de bilimsel arastirma amaciyla gerceklestirilebilir. Cesetten
organ ve doku naklinde 6liim aninin tespiti oldukga biiytik 6nem arz eder.
Ctinkti 6liim aninin tespiti her seyden 6nce organ ve doku naklinin saghk
kazandirma, diger bir tabirle tedavi amacina olanak saglamasi agisindan
onemli olup, aym: zamanda sirf organ ve doku nakli igin vericinin Sliimiine
sebebiyet vermemek agisindan da 6nem arz etmektedir. Bu sebeple ODK m.
11’de bir kardiyolog, bir norolog, bir norosiriirjiyen ve bir de anestiyoloji ve
reanimasyon uzmanindan olusan dort kisilik uzman hekim kurulunun
oybirligiyle o¢lim olaymin saptanmasi yasal bir zorunluluk olarak
diizenlenmistir. Belirtmek gerekir ki ¢liim olaymin ve zamaninin tespiti
hekimlerin uzmanlig1 ve yetkisindedir. Hukukgular ise hekimlerin yaptig1
tibbi tespitin hukuki etkileri ve sonuglari ile ilgilenirler. Bu kapsamda cesetten
organ naklinde olenin mirascilarinin ve yakinlarmin rizasiin gerekip
gerekmeyecegi meselesi dnemli bir husustur. ODK m. 14 geregince cesetten
organ aktarimi i¢in her seyden 6nce kisi saglhiginda buna riza gosterdigini bir
olime bagh tasarrufla agiklamis olmalidir. Hitkiimde her ne kadar sadece
resmi ve el yazili vasiyetnameden bahsedilmis olsa da, bir kimseyi sagligina
kavusturma tstiin amact g6z Ontinde bulunduruldugunda, sozli
vasiyethame ya da miras sozlesmesiyle de bu rizanin gegerli olacaginin

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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kabulii gerekir. Eger 6len kisinin boyle bir riza agiklamas: yoksa, ODK m. 14
kademeli bir ¢oziim getirerek sirasiyla olmiis kisinin esi, ergin cocuklari,
annesi, babasi, kardeslerinden biri; bu kisiler yoksa herhangi bir yakininin
rizastyla cesetten organ ve doku naklini mtimkiin kilmistir. Bununla birlikte
kisi hayattayken cesedinden organ ve doku alinmasimi istemedigini acikca
belirtmisse artik bahsi gegen kisilerin rizas:i olsa dahi kural olarak cesetten
organ ve doku nakli miimkiin olmaz. Ancak kornea gibi cesette degisiklik
yapmayan dokularin bu ihtimalde de nakli miimkiindir. ODK'da ayrica
cesetten organ ve doku nakli i¢in rizanin aranmayacagr durumlar da
diizenleme altina almmistir. ODK m.14/1V geregince kaza ya da dogal afet
sonucu Olim olay1 gerceklesmis ve viicut agir harabiyet almissa, vericinin
vasiyeti ve yakinlarmin rizasi aranmaksizin, cesetten organ ve doku nakli
yapilabilir. Oliimiin gerceklesme sekline gére vericinin vasiyetinin ya da
yakmnlarimin rizasinin  aranmamast mirasgilarin - kisilik hakkimi ihlal
edebilecek nitelikte oldugundan elestiriye ODK elestiriye acik bir hiikiim
getirmistir. Bu kapsamda calismamizda kanunda ongoriilmiis olan olu
vericiden organ ve doku naklinin nasil, hangi sekilde ve hangi hukuki
kurallar ~ cercevesinde  gerceklestirebileceginin  ortaya  konulmasi
amaclanmustir. Ayrica s6z konusu kanunundaki eksikler incelenerek, ¢6ziim
onerilerinde bulunulmustur.

Anahtar Kelimeler: Organ ve Doku Nakli, Olii Verici, 2238 sayili Kanun,
Kisilik Hakka.
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ORGAN AND TISSUE TRANSPLANTATION FROM A DECEASED
DONOR

Dr. Ogr. Uyesi Fatma HIZIR ASRAV
ABSTRACT

Organ Transplantation Law No. 2238 (ODK) was enacted to solve the
problems in question by providing a balance between these two interests. In
addition, the Regulation on Scientific Research on Human Corpses
introduced regulations regarding scientific studies on corpses. The Organ
Transplantation Law regulates organ and tissue transplantation from a living
person and a corpse separately, subject to different conditions. Unlike organ
and tissue transplantation from a living person, organ and tissue
transplantation from a corpse, which is the subject of our study, can be
performed for both treatment and scientific research purposes. Determining
the moment of death is great importance in organ and tissue transplantation
from a corpse. Because determining the moment of death is important first of
all in terms of enabling organ and tissue transplantation to provide health, in
other words, for the purpose of treatment, and it is also important in terms of
not causing the death of the donor just for organ and tissue transplantation.
For this reason, in Article 11 of the ODK, the determination of the event of
death has been regulated as a legal obligation by the unanimous decision of a
four-person board of specialist physicians consisting of a cardiologist, a
neurologist, a neurosurgeon and an anesthesiology and reanimation
specialist. It should be noted that determining the event and time of death is
within the expertise and authority of physicians. Lawyers, on the other hand,
are interested in the legal effects and consequences of the medical
determinations made by physicians. In this context, the issue of whether the
consent of the deceased's heirs and relatives is required for organ
transplantation from a corpse is an important issue. According to Article 14
of the ODK, for organ transplantation from a corpse, first of all, the person
must have declared his/her consent to this while he/she is alive with a death-
related act. Although only official and handwritten wills are mentioned in the
provision, when the superior purpose of restoring a person to health is taken
into consideration, it should be accepted that this consent will also be valid
with an oral will or inheritance contract. If the deceased person does not have
such a consent statement, Article 14 of the ODK has provided a gradual
solution and made it possible to transplant organs and tissues from a corpse
with the consent of the deceased person's spouse, adult children, mother,
father, one of the siblings; or if these persons are not available, with the
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consent of any relative. However, if the person clearly stated that he/she did
not want organs and tissues taken from his/her corpse while he/she was
alive, organ and tissue transplantation from the corpse is not possible as a rule
even with the consent of the aforementioned persons. However,
transplantation of tissues that do not cause changes in the corpse, such as
cornea, is possible in this case. ODK also regulates the situations in which
consent is not required for organ and tissue transplantation from a corpse.
According to Article 14/1IV of the ODK, if death occurs as a result of an
accident or natural disaster and the body is severely damaged, organ and
tissue transplantation from the corpse can be performed without the consent
of the donor and the consent of the relatives. Since the failure to seek the will
of the donor or the consent of the relatives, depending on the manner in which
the death occurred, may violate the personal rights of the heirs, the ODK has
introduced a provision that is open to criticism. In this context, our study aims
to reveal how, in what form and within what legal framework the organ and
tissue transplantation from a dead donor, as foreseen in the law, can be
carried out. In addition, the deficiencies in the said law have been examined
and solution suggestions have been made.

Keywords: Organ and Tissue Transplantation, Dead Donor, Code n.
2238, Personality Right.
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ALLOJENEIK KOK HUCRE NAKLINDE VERICIi COCUGUN
HUKUKI DURUMU

Dr. Ogr. Uyesi Reyhan TUHAN BOZ*

Kok hiticre nakli, kan hastaliklari, bagisiklik yetmezlikleri ve bazi kanser
tirleri basta olmak tizere, cocuklarda goriilen bircok onemli hastaligin
tedavisinde kullanilan bir yontemdir. Bu tedavi yontemi ile hastanin hasarl
veya islevsiz kemik iligi saglikli kok hiicrelerle degistirilerek normal kan
tiretiminin yeniden tesis edilmesi amaglanmaktadir. Kok hiicre kaynag:
kemik iligi, periferik kan veya kordon kani olabilir. Kok hiicre nakli, otolog
ve allojeneik olmak tizere iki sekilde yapilabilir. Otolog kok hiicre naklinde
kok hiicreler, hastanin kendisinden alinip depolanip daha sonra hastaya geri
verilir. Allojeneik kok hiicre naklinde ise, kok hiticreler, hastanin kardesi basta
olmak tizere akrabalarindan veya akraba dis1 bir vericiden alinmaktadur.

Kok hticre nakli, cocuklarda hayat kurtarici 6zellikleri ile 6ne ¢ikan bir
tedavi yontemidir. Ozellikle gocukluk cagr losemilerinde, konvansiyonel
tedavilere yanit alinamayan veya niikseden vakalarda, sag kalim oranlarmi
onemli 6l¢tide artirabilmektedir. Bununla birlikte cocuklarda kok hticre nakli
sireci, yetiskinlere kiyasla kendine 6zgii hukuki ve etik sorunlari da
beraberinde getirmektedir. Bu sorunlarin temelinde ¢ocuklarin karar verme
yeteneklerinin hentiz tam olarak gelismemis olmasi yer almaktadir.
Allojeneik kok hiicre naklinde saglikli bir cocugun verici olmasi; cocugun
tistlin yarar1 baglaminda ele alinmasi gereken bir hukuki mesele oldugu gibi
nakil bekleyenin de ¢ocuk oldugu veya verici gocugun ailesinden biri oldugu
durumda ¢atisan menfaatler arasinda bir denge kurulmasi ¢nem arz
etmektedir. Ornegin, cocuktan kok hiicre alinmasinin mi gocugun kardesinin
ya da annesinin hayatta tutulmasinin mi ¢ocugun {isttin yararma oldugu
tartismaya degerdir.

Turkiye'de cocuklarda kok hiicre naklini dogrudan diizenleyen &zel bir
kanun bulunmamakla birlikte, bu alandaki uygulamalar etkileyen hukuki
diizenlemeler mevcuttur. Bu hukuki diizenlemeler, tedavi siirecinin yasal ve
etik standartlara uygun bir sekilde yiirtitilmesini saglama amacin tasir. Bu
diizenlemelerin basinda genel olarak organ ve doku nakillerini diizenleyen
2238 sayili Organ ve Doku Alinmasi, Saklanmasi, Asilanmas: ve Nakli
Hakkinda Kanun (ODNK) gelmektedir. Literatiirde kok hiicreler de doku

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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tanmmu kapsaminda degerlendirilmektedir. Kanunda, organ ve doku nakli
stirecleri, sartlar1 ve sinurlar1 detayl bir sekilde belirlenmistir. Kanunun 5.
maddesi, on sekiz yasim doldurmamis ve miimeyyiz olmayan kisilerden
organ ve doku alinmasm agikga yasaklamaktadir. Ilgili hiikiim, canl
cocuklardan kok hiicre naklinin de yasal siurlarini ¢izmektedir. Ayrica
Kanunun 6. maddesi, canlidan organ ve doku almabilmesi i¢in vericinin en
az iki tanuk huzurunda acik, bilingli ve tesirden uzak olarak 6nceden verilmis
yazili ve imzali veya sozlii beyaninin bir hekim tarafindan onaylanmasi
zorunlulugunu getirmektedir. Kanunda yer alan s6z konusu smirlamalar,
kendi kararlarim1 verme yeteneklerinin smirli olmasm dikkate almakta ve
esas olarak ¢ocuklarin korunmasimni gozetmektedir.

Biyoloji ve Tibbin Uygulanmasi Bakimindan Insan Haklari ve Insan
Haysiyetinin Korunmasi S6zlesmesi: insan Haklar1 ve Biyotip Sozlesmesi'nde
ise cocuklardan organ ve doku nakline istisnai olarak miisaade edilmektedir.
Sozlesmenin, “Organ almmasina muvafakat verme yetenegi olmayan
kisilerin korunmas1” baglikli 20. maddesinin 2. fikrasinda, istisnai olarak ve
kanun tarafindan ongoriilmiis koruyucu sartlar altinda, muvafakat verme
yetenegi olmayan bir kimseden yenilenebilir dokularmn alinmasina izin
verilebilecegini ©ngormektedir. Bu istisna, muvafakat verme yetenegi
bulunan uygun bir vericinin bulunmamasi, alicinin vericinin kardesi olmasi,
naklin alic1 igin potansiyel olarak hayat kurtarici olmasi, S6zlesmenin 6.
maddesinin 2 ve 3. fikralarinda ongoriilen yetkinin, kanuna uygun olarak
yetkili kurum tarafindan onaylanan sekilde, belirli ve yazili olarak verilmis
olmas1 ve potansiyel vericinin bir itirazznin bulunmamasi kosullarma
baglanmustir. Tiirkiye, Insan Haklar1 ve Biyotip Sozlesmesi'me taraf olmakla
birlikte, Sozlesme’'nin 36. maddesi uyarinca, muvafakat verme yetenegi
olmayan kisilerden kendisini yenileyen dokularm alinmasmi miimkiin kilan
hitkmtine, ODNK'nin 5. maddesi ile uyumlu olmamasi nedeniyle cekince
koymustur.

Organ ve Doku Alinmasi, Saklanmasi, Asilanmast ve Nakli Hakkinda
Kanun'a dayanilarak 2010 yilinda gikarilan Insan Doku ve Hiicreleri ile
Bunlarla Ilgili Merkezlerin Kalite ve Giivenligi Hakkinda Yoénetmeligi'nin
“Tarumlar” baghkli 4. maddesinde “Goniillii verici: Insana uygulanmak
amaciyla doku ve hiicrelerini bagislamak i¢in Bakanlik tarafindan onaylanan
bilgilendirilmis onam formunu imzalamus; 18 yas iistii vericiyi, kordon kam
icin anneyi, yasal temsilcilerinin onay1 alinmus 18 yasindan kiictik vericiyi
veya kisitli kisi” olarak tanimlanmustir. Cocuklardan kok hiicre nakli kanunda
yasaklanmis olmasina ragmen ikincil mevzuatla bu tiir nakillerin 6nii
acilmistir.
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Cocuklarin korunmas: ve karar verme yeteneklerinin simrhligi, bu
alanda kanuni diizenlemeleri zorunlu kilarken diger yandan da kok hiicre
naklinin hayat kurtaric1 bir islem oldugu ve ¢ocuklarin baz1 durumlarda bagis
yoluyla kendi aile bireylerinin veya baska ¢ocuklarin hayata tutunmalar:
bakimindan bir umut saglayabilecegi goz ardi edilmemelidir. Cocuk
haklarinin temel ilkesi olan ¢ocugun tistiin yararmi 6n planda tutan, cocugun
katilma hakkini gozeten ve etik degerlere uygun bir ¢c6ztimiin Tiirk hukukuna
kazandirilmas: bir ihtiyactir.

Anahtar Kelimeler: Cocugun Ustiin Yarar1, Allojeneik Nakil, Biyotip
Sozlesmesi, Kok Hiicre Nakli.
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LEGAL STATUS OF THE DONOR CHILD IN ALLOGENEIC STEM
CELL TRANSPLANTATION

Dr. Ogr. Uyesi Reyhan TUHAN BOZ
ABSTRACT

Stem cell transplantation is a technique employed in the treatment of
several significant illnesses in children, including haematological disorders,
immunodeficiencies, and some cancers. This form of treatment aims to restore
normal blood production by substituting the patient's damaged or
malfunctioning bone marrow with healthy stem cells. You can source stem
cells from bone marrow, peripheral blood, or umbilical cord blood. There are
two methods for performing stem cell transplantation: autologous and
allogeneic. Autologous stem cell transplantation involves harvesting stem
cells from the patient, preserving them, and then reintroducing them to the
patient. In allogeneic stem cell transplantation, stem cells are sourced from
relatives, particularly the patient's sibling, or from an unrelated donor.

Stem cell transplantation is a treatment method characterised by its
lifesaving properties for children. It can markedly enhance survival rates,
particularly in paediatric leukaemias that are refractory to standard treatment
or have relapsed. Nonetheless, the stem cell transplantation procedure for
paediatric patients presents distinct legal and ethical challenges compared to
adults. The root of these issues lies in the incomplete development of
children's decision-making abilities. In allogeneic stem cell transplantation,
whether a healthy child can be a donor is a legal issue that must be considered
in the context of the child's best interests. Where the person seeking a
transplant is also a child, or the donor is a family member of the child, it is
crucial to balance conflicting interests. For example, it is worth discussing
whether it is in the child's best interest to receive stem cells from the child or
to keep the child's sibling or mother alive.

While Turkish law lacks particular legislation governing stem cell
transplantation in minors, there exist legislative rules that influence activities
in this domain. These regulations seek to ensure that the treatment procedure
adheres to legal and ethical norms. The first provision of these rules is Law
No. 2238 about the Law on the Retrieval, Preservation, Implantation, and
Transplantation of Organs and Tissues, which governs organ and tissue
transplantation comprehensively. In the literature, stem cells are assessed in
the context of tissue definition. The legal framework delineates the methods,
criteria, and limitations governing organ and tissue transplantation. Article 5
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of the law explicitly prohibits the extraction of organs and tissues from
individuals under the age of eighteen or those who lack sound mind. The
pertinent paragraph delineates the legal boundaries of stem cell
transplantation from living children. Additionally, Article 6 of the law
requires that for getting organs and tissues from living donors, a clear and
voluntary statement must be made in advance, either in writing and signed
or spoken aloud, in front of at least two witnesses, and it must be approved
by a doctor. These legal restrictions primarily protect children by taking into
account their lack of independent decision-making capacity.

Convention for the Protection of Human Rights and Dignity of the
Human Being with regard to the Application of Biology and Medicine:
Convention on Human Rights and Biomedicine enables organ and tissue
transplantation from minors under specific circumstances. The second
paragraph of Article 20 of the Convention on Human Rights and Biomedicine
addresses the protection of persons not able to consent to organ removal.
Under exceptional circumstances and in accordance with legal protections,
the extraction of renewable tissues may be permitted from an individual who
is unable to provide permission. This exemption applies where there is no
compatible donor available who has the capacity to consent, the recipient is a
sibling of the donor, the donation must have the potential to be life-saving for
the recipient, the authorisation provided for under paragraphs 2 and 3 of
Article 6 has been given specifically and in writing, in accordance with the
law and with the approval of the competent body; and the potential donor
concerned does not object. The Republic of Tiirkiye, as a signatory to the
Convention on Human Rights and Biomedicine, has invoked reservations
under Article 36 regarding the provision permitting the extraction of self-
regenerating tissues from individuals lacking the capacity to consent, citing
incompatibility with Article 5 of the Law No. 2238.

Article 4, entitled definitions, of the Regulation on Human Tissues, Cells,
and the Quality and Safety of Related Centres, promulgated in 2010 pursuant
to Law No. 2238, defines the concept of voluntary donor as an individual who
has signed the informed consent form sanctioned by the ministry to donate
their tissues and cells for human use; this definition encompasses individuals
over the age of eighteen, mothers donating cord blood, minors under the age
of eighteen with the consent of their legal guardians, or individuals with
restrictions. Thus, the pathway for stem cell transplantation from minors,
previously banned by law, has been established with the enactment of the
aforementioned regulation.
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The safeguarding of children and their restricted capacity for
autonomous decision-making necessitate legal constraints. Conversely, we
should not overlook the life-saving nature of stem cell transplantation and the
potential for children to contribute, providing hope to other children or family
members of the child. Therefore, it is crucial to consider these factors when
making decisions about paediatric transplants. It is imperative to introduce a
solution to Turkish law that prioritises the child's best interests, which is the
fundamental principle of children's rights, respects the child's right to
participation, and complies with ethical values.

Keywords: Best Interests of the Child, Allogeneic Transplantation,
Convention on Human Rights and Biomedicine, Stem Cell Transplantation.
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COCUKLARDA ORGAN NAKLINDE SIRA VE ONCELIK

Dr. Esin YAVASOGLU*
Av. Giil Yagmur YAVASOGLU"

Organ nakli, 6zellikle ¢ocuk hastalar i¢in hayati Sneme sahip bir tedavi
yontemidir. Ancak uygun organ bulunamamasi, ya da pozitif ayrimcilik
tanmarak o¢nceliklendirme yapilmamas: cocuklarmn uzun siire bekleme
listelerinde kalmasina neden olmaktadir. Bu durum yalnizca tibbi degil, ayn1
zamanda hukuki bir sorun olarak karsimiza ¢ikmaktadir. Organ bagis1 ve
nakli stireci, 6zellikle tilkemizde yeterli yerli organ bagis1 olmamasi sebebiyle
kat bir kaynagin paylasimina dayandigindan adalet, esitlik ve {istiin yarar gibi
temel ilkelerle ve kanunlarla belirlenen herkese esit imkan prensibine gore
sekillenir. Cocuk hastalar s6z konusu oldugunda, organ dagitiminda kimin
oncelikli olmas: gerektigi sorusu yalnizca tibbi degil, ayn1 zamanda ¢ocuk
haklar1 gercevesinde ele alinmalidir. Organ nakli bekleyen c¢ocuklar,
gelisimlerinin en kritik evresinde hem yasama hem de biiytime hakkindan
mahrum kalma riski tasimaktadir. Bu baglamda, organ dagitiminda
cocuklara 6ncelik taninip taninmamasi konusu, ¢ocugun {isttin yarari ilkesi
dogrultusunda yeniden degerlendirilmelidir.

Tibbi perspektiften yapilan degerlendirmeler, ¢ocuk hastalarin organ
nakline duydugu ihtiyacin diger hastalara gére daha fazla oldugunu ortaya
koymaktadir. Bunu sadece mevcut saglik durumlarmin kétiilesmesiyle sinirli
tutmamak gerekir. Uzun bekleme stireleri, onlarmn biiytime ve gelisme
stireglerinde telafisi gii¢ kayiplara yol agmaktadir. Pediatrik hastalarda beden
olctileri ve doku uyumu gibi kriterler nedeniyle uygun organ bulmak daha
zor olmakta; bu da bekleme siiresinin uzamasina yol agmaktadir. Diger
tilkelerdeki yasal oncelik diizenlemelerine nazaran tilkemizde nakil sirasinda
cocuklarm oncelikli olmamasi ¢ocuklarin anayasayla giivence altina alinmusg
olan yasam hakkinin ihlaline sebebiyet vermektedir. Nakil sonrasi, gocuklarin
daha uzun ve kaliteli bir yasam siirebilmeleri miimkiindiir. Bu yoniiyle,
pediatrik hastalara organ tahsisinde tncelik taninmasi yalnizca insani degil,
ayn1 zamanda bilimsel ve hukuki bir gereklilik olarak one ¢ikmaktadir. Buna
ragmen, Ozelikle tilkemizde ¢ocuklara yapilan organ nakli orami toplam
nakiller icinde oldukca distiktiir. Bu durum, bir¢ok ¢ocugun uzun yillar

* Bilkent Sehir Hastanesi Pediatri Boliimii.
* Ankara Sosyal Bilimler Universitesi Sosyal Bilimler Enstitiisiit Kamu Hukuku Bolimii Yiiksek
Lisans Ogrencisi.
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beklemesine ve onemli bir kismimnin uygun organ bulunamadan hayatini
kaybetmesine neden olmaktadir.

Hukuki diizenlemeler g6z dniine almarak incelendiginde ise organ nakli
sistemi, mevzuat ¢ercevesinde belirlenmis kriterlere gore ytiriitiilmektedir.
Organ tahsisinde tibbi aciliyet, uyumluluk ve bekleme siiresi gibi objektif
Olctitler esas alinmakta; kural olarak bireysel o©nceliklere izin
verilmemektedir. Ancak bu genel sistem icerisinde ¢cocuklara 6zgii bir 6ncelik
tanimlamasina dair herhangi bir diizenleme yapilmamustir. Oysaki
cocuklarm 6zel durumu ve uluslararasi yiiktimliliikler dogrultusunda,
uygulamalarin bu farklihg: dikkate alacak sekilde diizenlenmesi
gerekmektedir. Cocuklarin yasama ve saglik hizmetine erisim hakki, hem
anayasa hem ulusal hukuk hem de taraf olunan uluslararasi sozlesmeler
kapsaminda devletin korumasi altindadir. Bu cercevede degerlendirildiginde
¢ocuk hastalarin organ nakline erisiminde karsilastiklar1 hukuki engellerin
kaldirilmasy; onlarin saglik hakkimi etkili bir bigimde kullanabilmelerini
saglayacak adimlarin atilmas: biiyiik nem tasimaktadir.

Organ nakli ve dagiliminda ozellikle cocuk hastalarin 6zel durumunu
dikkate alan bir hukuki diizenleme yapilmas: gerekmektedir. Calismanin
amaci ¢ocuklarin yasama ve saglik hakkinin daha giiglii bicimde korunmasi
ve organ nakli sirasinin g¢ocuklarin 6zel durumlarim goéz ontine alarak
yapilacak  diizenlenmelerin yasal ve tibbi agidan incelenerek
degerlendirilmesidir. Cocuklarda organ nakli bekleme siiresi, yalmizca bir
tibbi bir mesele olarak degil, aym: zamanda hukuki bir sorumluluk alam
olarak ele alinmalidir. T1ip, gocugun fiziksel ihtiyaglarim ve aciliyetini ortaya
koyarken; hukuk, bu ihtiyaclarin karsilanmasini saglayacak yasal zemini
hazirlayarak, cocugun {istiin yarar1 ve yasama hakki kapsaminda bir koruma
olusturmalidir.

Anahtar Kelimeler: Cocuk Haklari, Organ Nakli, Bekleme Stiresi, Cocuk
Hukuku, Yasam Hakki.
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ORDER AND PRIORITY IN ORGAN TRANSPLANTATION FOR
CHILDREN

Dr. Esin YAVASOGLU
Av. Giil Yagmur YAVASOGLU

ABSTRACT

Organ transplantation is a vital treatment especially for pediatric
patients. However, the lack of suitable organs or the lack of positive
discrimination and prioritization causes children to remain on waiting lists
for a long time. This situation is not only a medical but also a legal problem.
Since the organ donation and transplantation process is based on the sharing
of a scarce resource, especially in our country due to the lack of sufficient local
organ donations, it is shaped by basic principles such as justice, equality and
best interest, and the principle of equal opportunity for all as determined by
law. In the case of pediatric patients, the question of who should be prioritized
in organ distribution should be addressed not only from a medical
perspective but also from a child rights perspective. Children waiting for
organ transplants are at risk of being deprived of their right to live and grow
at the most critical stage of their development. In this context, the question of
whether children should be given priority in organ distribution should be re-
evaluated in line with the principle of the best interests of the child.

From a medical point of view, paediatric patients have a greater need for
organ transplantation than other patients. This should not be limited to the
deterioration of their current health status. Long waiting times result in
irreparable losses in their growth and development. In the case of paediatric
patients, it is more difficult to find a suitable organ due to criteria such as
body size and tissue compatibility, resulting in a longer waiting time.
Compared to the legal priority rules in other countries, children in Turkey are
not prioritised for transplantation, which violates their constitutionally
guaranteed right to life. After transplantation, children can live a longer and
better quality of life. In this regard, prioritizing pediatric patients in organ
allocation is not only a humanitarian, but also a scientific and legal necessity.
Despite this, the rate of organ transplantation for children in Turkey is very
poor. As a result, many children have to wait for years and a significant
number die before a suitable organ is found.

From a legal perspective, the organ transplantation system operates
according to criteria set out in the legislation. Organ allocation is based on
objective criteria such as medical urgency, compatibility and waiting time; as
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a rule, individual priorities are not allowed. However, within this general
system, there is no provision for a priority definition specific to children.
However, in line with the special situation of children and international
obligations, practices should be organized to take this difference into account.
Children's right to life and access to health care is under the protection of the
state under the constitution, national law and international conventions to
which the state is a party. In this context, it is of great importance to remove
the legal obstacles that pediatric patients face in accessing organ
transplantation and to take steps to ensure that they can effectively exercise
their right to health.

It is necessary to make a legal regulation that takes into account the
special situation of pediatric patients in organ distribution. In this context, a
legal basis should be prepared for the implementation of international
conventions by examining the regulations in foreign legislation.
Arrangements should be made to ensure the active participation of physicians
specialized in pediatric transplantation in the process and that decisions are
taken in line with transparent rules. As a result of such regulations, children's
right to life and health should be protected more strongly and the organ
transplantation queue should be organized taking into account the special
circumstances of children. The waiting period for organ transplantation in
children should be treated not only as a medical issue but also as an area of
legal responsibility. While medicine should address the physical needs and
urgency of the child, the law should prepare the legal basis for meeting these
needs and establish a basic regulation within the scope of the child's best
interest and right to life.

Keywords: Children's Rights, Organ Transplantation, Waiting Period,
Child Law, Right To Life.
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ESTETIK TIBBI MUDAHALELERDEN DOGAN HUKUKI
SORUMLULUK

Prof. Dr. Turan SAHIN*

Son yillarda teknolojik, sosyal ve ekonomik gelismeler, kisilerin gerek
dis goriiniis gerekse saglk acisindan kendilerini iyi hissetmelerini temin igin
estetik tibbi miidahalelere olan talebi artirmustir. Yapilan estetik tibbi
miidahalelerde, gerek ayipli ifa gerekse dogan zararlarin tazmini bakimindan
gunliik yasamda sik¢a ihtilaflar gikmaktadir. Tibbi miidahaleyi yapan
agisindan sorumlulugun sartlari, sorumlulugun dayanag: ve is sahibinin
(hastanmn) se¢imlik haklarinin neler oldugunun belirlenmesi meselesi
onemlidir.

Hasta Haklar1 Yonetmeliginin 4/g maddesine gore; tibbi miidahale tip
meslegini icraya yetkili kisiler tarafindan uygulanan, saglhigi koruma,
hastaliklarin teshis ve tedavisi icin ilgili mesleki ytikiimliliikler ve
standartlara uygun olarak tibbin sinirlari iginde gergeklestirilen fiziki ve ruhi
girisimi ifade eder. Yine yonetmeligin 5/a maddesinden hareketle; bedeni,
ruhi ve sosyal yonden tam bir iyilik hali icinde yasama hakkimin en temel
insan hakki oldugu degerlendirildiginde, estetik mtidahaleler, kisinin kendini
bedenen ve ruhen iyi hissetmesini temin ettiginden tibbi miidahale sayilr.

Buradaki tibbi miidahalenin kisilik hakkina saldir1 sayilmamas1 ve
hukuka aykir1 olmamasi igin hastanin rizasmin alimmasi, miidahalenin tedavi
amactyla ve tip biliminin kurallarma uygun olarak, hekim tarafindan
yapilmas: gerekir. Estetik ameliyatlar bakimindan yetkili hekimin kim
oldugu “Ayakta Teshis ve Tedavi Yapilan Ozel Saglik Kuruluglar1 Hakkinda
Yonetmelik’ten hareketle belirlenebilir. Anilan yonetmelik ek madde 1-14’e
gore; “Bu Yonetmelikte poliklinik odas1 igin tanimlanmis gerekli fiziki mekan
ve asgari tibbi donanimin saglanmasi sartiyla, tip merkezi, poliklinik ve
muayenehaneler biinyesinde; tabiplerce egitim miifredatlar1 ve sertifika ile
edinilmis yetkinlikleri kapsaminda, bulundugu saglik kurulusunda izin
verilen tibbi uygulamalar cercevesinde, estetik amach saglik hizmetleri
sunulabilir.”. Yonetmeligin bu maddesinde daha 6nce yer alan; “deri ve
zithrevi hastaliklari uzmanlari, plastik, rekonstriiktif ve estetik cerrahi
uzmanlari ile Bakanlik¢a onayl medikal estetik sertifikas1 bulunan” ifadesi 7
Ocak 2025 tarihinde Resmi Gazete’de yaymmlanan “Ayakta Teshis ve Tedavi

* Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dal.
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Yapilan Ozel Saglik Kuruluslart Hakkinda Yonetmelikte Degisiklik
Yapilmasma Dair Yonetmelik” ile hitkiimden ¢ikarilmistir. Bugiin igin egitim
miifredatlar1 ve sertifika ile edinilmis yetkinlikleri kapsaminda tabipler
estetik muidahale gerceklestirebilirler.

Sa¢ ekimi; sa¢ ekimi birimleri hakkinda ytnetmelik kapsaminda sag
ekimi uygulayici sertifikasina sahip tabip tarafindan yapilir. (Yonetmelik m.
4/c) Bakanlikga tescili yapilmis medikal estetik sertifikasma sahip
tabiplerden/uzman tabiplerden, plastik, rekonstriiktif ve estetik cerrahi ile
deri ve ziihrevi hastaliklar1 uzmanlarindan ayrica sag¢ ekimi uygulayic
sertifikas1 istenmez. (Yonetmelik m. 9/2) Sac ekimi yardimci uygulayic
sertifikasima sahip saglik meslek mensubu da isleme yardimc: olur.
(Yonetmelik m. 4/¢) Bu yardim, yonetmelik m. 9/3 kapsaminda sag
folikiillerinin kanallara yerlestirilmesi asamasindadar.

Giizellik salonlar1 konusunda ise 1§yeri Acma ve Calisma Ruhsatlarina
Iliskin Yonetmelik J-16.3. maddesine gore; “Glizellik salonlarinda lazer veya
IPL ile akne, cilt yenileme, vaskiiler damar tedavisi, pigmentli lezyon tedavisi
ve benzeri higbir tibbi islem yapilamaz ve bunlara iliskin hicbir surette reklam
ve diger tiir tanitim faaliyetlerinde bulunulamaz.”.

Estetik amacli miidahalenin hukuki niteligi hususunda farklh
degerlendirmeler s6z konusudur. Nitekim hukuki iliskinin vekalet
sozlesmesi mi oldugu ya da eser sdzlesmesi mi oldugu veyahut karma bir
sozlesme mi oldugu sorusunun yaniti, miidahaleyi yapanin sorumlulugunun
belirlenmesi ve uygulanacak olan hiikiimler agisindan énem arz eder.

Estetik miidahale sonucu ortaya cikan eserin ayipli olmasi halinde is
sahibinin ayiptan dogan se¢imlik haklarmi sozlesmeden donme, ayip
oraninda bedelden indirim ya da {ticretsiz onarim isteme olarak ifade etmek
miimkiindiir. (TBK m. 475) Ayrica is sahibinin genel hiikiimlere gore maddi-
manevi tazminat isteme hakki da vardir.

Yargitay; estetik miidahalenin ayipli olmas: halinde uygulanacak olan
hiikiim olarak eser s6zlesmesinde is sahibinin se¢imlik haklarina iliskin TBK
m. 475 hitkmiint gostermektedir. Ancak estetik miidahalenin ayipli hizmet
olarak diisiiniilmesi halinde TKHK m. 15 hiikmiiniin de dikkate alinmas1 s6z
konusu olabilir. Estetik miidahale bakimindan tiiketici sifatinin varliginda
gorevli mahkeme ttiketici mahkemesidir.

Yargitay kararlarinda estetik tibbi miidahalelerde ortaya c¢ikan
sorunlarda “Biyoloji ve Tibbin Uygulanmast Bakimindan Insan Haklar ve
[nsan Haysiyetinin Korunmas: Sozlesmesi: Insan Haklari ve Biyotip
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Sozlesmesi” hiikiimleri de dikkate alinmaktadir. Sozlesmenin “mesleki
standartlar” baslikli 4. maddesine gore; “Arastirma dahil, saglik alaninda
herhangi bir miidahalenin, ilgili mesleki yiiktimliiliikler ve standartlara
uygun olarak yapilmasi gerekir.”. Tibbi standartlara aykirilik teshis ya da
tedavide veya miidahale sonrasindaki siirecte noksanlik ya da yanlishk
seklinde gerceklesebilir. Yapilan miidahalenin tibbi standartlara uygun
olmasi gerekir.

Anahtar Kelimeler: Tibbi Miidahale, Estetik Tibbi Miidahale, Eser
Sozlesmesi, Ayip, Tazminat.
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LEGAL LIABILITY ARISING FROM AESTHETIC MEDICAL
INTERVENTIONS

Prof. Dr. Turan SAHIN
ABSTRACT

In recent years, technological, social, and economic developments have
increased the demand for aesthetic medical interventions, both for
appearance-related and health-related reasons, in order to ensure that
individuals feel well. Aesthetic medical interventions frequently give rise to
disputes in daily life, particularly concerning defective performance and
compensation for damages. Determining the conditions of liability for the
physician, the legal basis of such liability, and the options available to the
patient (the client) is of significant importance.

According to Article 4/g of the Patient Rights Regulation, a medical
intervention is defined as a physical or psychological intervention carried out
within the scope of medicine by persons authorized to practice the medical
profession, in accordance with relevant professional obligations and
standards, for the protection of health, diagnosis, and treatment of diseases.
Based on Article 5/a of the same Regulation, since the right to live in a state
of complete physical, mental, and social well-being is regarded as the most
fundamental human right, aesthetic interventions, which ensure that
individuals feel well both physically and mentally, also qualify as medical
interventions.

For a medical intervention not to be considered an infringement of
personal rights and unlawful, patient consent must be obtained, the
intervention must be for therapeutic purposes and in accordance with
medical science, and it must be performed by a licensed physician. Regarding
aesthetic surgeries, the competent physician is determined by reference to the
“Regulation on Private Health Institutions Providing Outpatient Diagnosis
and Treatment.” According to its Additional Article 1-14, “Provided that the
necessary physical facilities and minimum medical equipment defined for a
polyclinic room are met, aesthetic health services may be provided in medical
centers, polyclinics, and private practices by physicians within the scope of
their curriculum-based training and certified competencies, limited to the
medical practices permitted in the respective health institution.” The earlier
wording of this provision, which specified “dermatology specialists, plastic,
reconstructive and aesthetic surgery specialists, and physicians holding a
Ministry-approved medical aesthetics certificate,” was repealed by the
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amendment published in the Official Gazette on January 7, 2025. At present,
physicians with curriculum-based training and certified competencies may
perform aesthetic interventions.

Hair transplantation is carried out by a physician holding a hair
transplantation practitioner certificate under the Regulation on Hair
Transplantation Units (Art. 4/c). For physicians with a Ministry-approved
medical aesthetics certificate or who are specialists in plastic, reconstructive
and aesthetic surgery or dermatology, no additional hair transplantation
certificate is required (Art. 9/2). A healthcare professional holding an
auxiliary hair transplantation practitioner certificate may also assist in the
procedure (Art. 4/¢). Such assistance is limited to the placement of hair
follicles into channels, pursuant to Art. 9/3 of the Regulation.

As for beauty salons, Article J-16.3 of the Regulation on Opening and
Operating Licenses for Workplaces states: “In beauty salons, no medical
procedures such as laser or IPL for acne, skin rejuvenation, vascular
treatments, pigmented lesion treatments, or similar procedures may be
performed, and no advertising or promotional activities regarding these
procedures are permitted.”.

There are different approaches regarding the legal nature of aesthetic
interventions. The question of whether the legal relationship is a mandate
contract, a contract for work, or a mixed contract is important in determining
the liability of the practitioner and the applicable provisions.

If the result of an aesthetic intervention is defective, the patient’s rights
arising from defect may include rescission of the contract, a reduction of the
fee proportionate to the defect, or a demand for free rectification (Turkish
Code of Obligations, Art. 475). In addition, under general provisions, the
patient may claim pecuniary and non-pecuniary damages.

The Court of Cassation has held that in cases of defective aesthetic
interventions, Article 475 of the Turkish Code of Obligations, which governs
the options available to the client in a contract for work, shall apply. However,
if the intervention is considered a defective service, Article 15 of the
Consumer Protection Law may also be relevant. Where the patient qualifies
as a consumer, jurisdiction lies with the consumer courts.

In its rulings, the Court of Cassation has also referred to the provisions
of the “Convention on Human Rights and Biomedicine” (Oviedo Convention)
in disputes arising from aesthetic medical interventions. According to Article
4 of the Convention, entitled “Professional standards,” “Any intervention in
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the health field, including research, must be carried out in accordance with
relevant professional obligations and standards.” Non-compliance with
medical standards may occur at the diagnostic or therapeutic stage, or in the
post-intervention process. The intervention must conform to medical
standards.

Keywords: Medical Intervention, Aesthetic Medical Intervention,
Contract for Work, Defect, Compensation.
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YABANCI MAHKEME KARARLARINDAN ORNEKLERLE
MILLETLERARASI OZEL HUKUKTA BOSANMA HALINDE
EMBRIYONUN HUKUKI STATUSUNE UYGULANACAK
HUKUKUN TESPITI

Dr. Ogr. Uyesi Ozlem BURDURLU AHLAT*

Embriyo dondurma (kryoprezervasyon), modern tibbin dogal yollarla
ya da kisisel saglik engelleri nedeniyle bulunduklari anda ¢ocuk sahibi
olamayan, olmak istemeyen ciftlere ileride soylarmi siirdiirmeleri igin
sundugu bir olanaktir. Erkek ve kadindan almnan biyolojik materyalin
laboratuvar ortaminda dollenmesi sonucunda olusturulan embriyolar, hentiz
viicuda nakline ihtiya¢ duyulmuyorsa bazi ©6zel merkezlerde yillarca
saklanabilir. Tiirkiye’de de Uremeye Yardimci Tedavi Uygulamalari ve
Uremeye  Yardimci  Tedavi Merkezleri Hakkinda  Yonetmelik
("Yonetmelik’)'in 20. maddesinde aranan kriterler dahilinde, evli ¢iftlerden
alman materyal ile embriyo tretilmesi ve embriyonun saklanmasi
mimkiindir.

Ulkemiz, saglik personelinin profesyonel yetkinligi ve bazi tibbi
islemlerin diger tilkelere kiyasla daha uygun fiyatlarla saglanmas: sebebiyle
saglik turizmine acik bir tilkedir. Bu sebeple yabanci ciftler ya da bir Tiirk
vatandas ile evli olan yabanci kisiler {ilkemizde embriyo dondurmayz tercih
edebilmektedir. Ttirk vatandaglar1 da yurtdisinda bir merkezde in vitro
fertalizasyon islemi gergevesinde elde edilen embriyolarn dondurulmasinm
saglayabilir. Ulkemizde yalmzca evli ciftler embriyo dondurma imkanina
sahip ise de Amerika Birlesik Devletleri gibi bazi tilkelerde evli olmayan
giftler de bu imkadndan faydalanabilmektedir. Yine, tiilkemizde yasal
diizenlemeler cercevesinde evliligin eslerden birisinin 6limi ya da eslerin
bosanmasi halinde son bulmasiyla embriyolarin imha edilecegi
belirtilmekteyken yabanci tilkelerde taraflardan birisinin ¢liimii ya da ¢iftin
ayrilig1 veya evliligin yasal olarak son bulmasi, dogrudan embriyolarin imha
edilmesi sonucunu dogurmamaktadir.

Yukarida ornegi verilen yabanciik unsuru tasiyan ayrilik iligkileri
agisindan Tiirk hukuku ile karsilastirmali hukuktaki farkliliklar, bosanma ve
evlilik benzeri iligkilerde ayrilik hélinde embriyonun hukuki statiistinii
belirleme geregini 6nemli kilmaktadir. Bu statiiyti belirleyecek hukuku tespit

* Afyon Kocatepe Universitesi Hukuk Fakiiltesi Milletlerarast Ozel Hukuk Anabilim Dalx.
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etmeden 6nce yukarida ad1 zikredilen Yonetmelik'in Ttirk mahkemelerinde
acilan davalar bakimindan etkisi acisindan konuyu iki temelde incelemek
onemlidir. Embriyonun Tiirkiye’de veya yurtdisinda saklanmasma bagl
olarak ayr1 tespitlerin yapilmas: gerekir.

Ik olarak, yabancilik unsuru tasiyan bir evlilik iliskisi gercevesinde
Tirkiye’de embriyosu saklanan ve sonradan bosanan cift bakimindan
embriyonun akibetinin ne olacag: tncelikle degerlendirilmelidir. Bize gore,
Yonetmelik hiiktimleri, Ttirk ve yabanci kisiler arasinda ayrim yaratmadan
kamusal diizen ve saglik acisindan bazi koruyucu hiikiimler igerdigi igin
milletleraras1 6zel hukuk bakimindan dogrudan uygulanan kural olarak
kabul edilmelidir. Bu baglamda yabancilik unsuru tastyan bosanma iliskileri
acgisindan embriyonun yasal statiistinii belirlemek i¢in uygulanacak hukuku
tespit etmeye ihtiya¢ duyulmadan Yonetmelik m. 20'ye gore bosanmaya
karar verilmesi ve kararin kesinlesmesi halinde embriyolarin imha edilmesi
gerekecektir.

Ikinci olasilikta, embriyo yurtdisinda saklaniyor olabilir. Bu olasilig
da gesitli kurgular dahilinde ele almak gerekir. Ilk ihtimale gore evli olan bir
Tiirk ¢ift veya Tiirk vatandasi ile yabanci kisi Ttirk mahkemelerine bosanmak
icin basvurmus olabilir. Tkinci ihtimale gore ise, evlilik bag1 bulunmayan fakat
kendi tilke hukuklarina gore evlilik benzeri bir kayith birliktelik yasayan
yabancilar, yasal olarak ayrilmak icin Tiirk mahkemelerine basvurabilir. Son
ihtimale gore de aralarinda yasal hiikiim ve sonuclar baglanan herhangi bir
hukuki bag bulunmayan bir ¢ift yurtdisinda bulunan kendilerine ait embriyo
hakkinda bir talepte bulunmak tizere Tiirk mahkemelerine basvurabilir. Bu
paragrafta sayillan tiim hallerde embriyo yurtdisinda saklandigi icin
Yonetmelik kapsamindaki dogrudan uygulanan kuralin etkisi dikkate
alinmayabilecektir. Bu hilde mahkemenin embriyonun hukuki statiistinii
belirleyecek hukuku tespit etmesi gerekir.

Yabancilik unsuru tasiyan iliskiler agisindan Tiirk mahkemelerinde
hentiz verilmis drnek bir karar bulunmadigi i¢in bosanma ve ayrilik iliskileri
agisindan embriyonun hukuki stattistinti tayin etmek bakimindan yabanci
mahkeme kararlarindan faydalanildiginda embriyonun vasiflandirilmasinda
bazi ihtilaflar ile karsilasilmaktadir. Bazi kararlarda embriyo bir evlilik mah
olarak vasiflandirilmis ve evlilik mallarma uygulanan hukukun tespiti
gerekmistir. Bazi ¢rnek kararlarda embriyonun hukuki stattistine bosanma
stattisii, digerlerinde ise velayet statiisii uygulanmisgtir.
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Bosanma ve ayrilik neticesinde embriyoya yonelik hak ve taleplerin
farkli tilkelerde farkli sekilde vasiflandirilmasi, milletlerarasi 6zel hukuk
acisindan  vasif ihtilaflar1 dogurmaktadir. Vasif ihtilaflarmin  oldugu
iliskilerde  hakimin iliskiyi hangi vasiflandirma yontemine gore
vasiflandiracagr onemlidir. Calismada bosanan veya ayrilan ciftlerin
dondurulmus olan embriyolarinin  hukuki stattisiine yonelik Tiirk
mahkemelerinde acilabilecek davalar acisindan yonlendirici olabilecegi
distiniilerek yabanci mahkemelerin uygulanacak hukukun tespiti igin
izledigi metod ve yaklagimlar incelenecektir. Yabanci mahkemelerin kararlar:
tizerinden Tiirk mahkemeleri'nde goriilebilecek bazi davalar icin tespit ve
onerilerde bulunulacaktir.

Anahtar Kelimeler: Embriyo, Evlilik, Bosanma, Kayitli Birliktelik,
Yabancilik Unsuru.
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THE APPLICABLE LAW TO THE LEGAL STATUS OF THE EMBRYO
IN CASE OF DIVORCE IN PRIVATE INTERNATIONAL LAW:
ANALYSIS WITH EXAMPLES FROM FOREIGN COURT
DECISIONS

Dr. Ogr. Uyesi Ozlem BURDURLU AHLAT
ABSTRACT

Embryo freezing (cryopreservation) is a method offered by modern
medicine to couples who are unable or unwilling to conceive at the present
time due to natural or health-related reasons, enabling them to preserve their
reproductive potential for the future. Embryos created through the
fertilization of biological material obtained from a man and a woman in a
laboratory environment can be stored for many years in specialized centers if
immediate implantation is not required. In Tiirkiye, the Regulation on
Assisted Reproductive Treatment Procedures and Assisted Reproductive
Treatment Centers (“the Regulation”) allows for the creation and storage of
embryos using material obtained from married couples, provided that the
criteria set forth in Article 20 are met.

Due to the professional competence of Turkish healthcare personnel and
the relatively lower costs of certain medical procedures compared to other
countries, Tiirkiye is an increasingly popular destination for health tourism.
Consequently, foreign couples or foreign nationals married to Turkish
citizens may choose to undergo embryo freezing procedures in Tiirkiye.
Turkish nationals may also have embryos frozen abroad through in vitro
fertilization procedures. While Turkish law allows only married couples to
benefit from embryo freezing, in countries such as the United States,
unmarried couples can also access these services. Moreover, under Turkish
regulations, the death of one spouse or the dissolution of the marriage
through divorce results in the destruction of stored embryos. In contrast, in
some foreign jurisdictions, such events do not automatically necessitate the
destruction of embryos.

Given the divergences between Turkish law and foreign legal systems in
regulating embryo-related issues upon separation, particularly in cases
involving foreign element, it becomes essential to determine the legal status
of embryos in the event of divorce or the breakdown of relationships similar
to marriage. Before identifying the applicable law that will determine this
legal status, it is necessary to analyze the impact of the aforementioned
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Regulation on cases brought before Turkish courts, distinguishing between
whether the embryo is stored in Ttirkiye or abroad.

Firstly, in cases where an embryo is stored in Tiirkiye within the context
of a marriage involving a foreign element and the couple subsequently
divorces, the fate of the embryo must be examined. In our view, the provisions
of the Regulation—containing public policy and health-related protective
measures —should be considered as overriding mandatory rules in private
international law, regardless of whether the parties are Turkish or foreign
nationals. Therefore, in cases of a divorce involving foreign element, there is
no need to determine the applicable law separately. Pursuant to Article 20 of
the Regulation, once a final divorce judgment is rendered, the embryos must
be destroyed.

In the second scenario, the embryo may be stored abroad. This situation
should be addressed through various hypothetical configurations. One
possibility is that a married Turkish couple or a Turkish citizen married to a
foreign national may apply to Turkish courts for divorce. Another possibility
involves foreign nationals in a legally recognized union similar to marriage
under their national laws who apply to Turkish courts for separation. A final
scenario includes a couple without any legal relationship recognized under
Turkish or foreign law, but who apply to Turkish courts with a request related
to their embryo stored abroad. In all of these scenarios, as the embryo is stored
outside Ttirkiye, the overriding mandatory effect of the Regulation may not
be invoked. In such cases, the court must determine the law applicable to the
legal status of the embryo and apply it.

As there are no Turkish court decisions addressing the legal status of
embryos in separation or divorce proceedings involving foreign element,
reference to foreign court decisions becomes necessary. However, these
decisions reveal classification conflicts (qualification issues) regarding how
the embryo should be legally characterized. Some courts have treated
embryos as marital property, thereby requiring the determination of the law
applicable to matrimonial property regimes. Others have applied the law
governing divorce, while some have approached the matter from the
perspective of child custody law.

The varying legal classifications of embryos following separation or
divorce across different jurisdictions give rise to characterization conflicts
under private international law. In such cases, the characterization method
employed by the judge is of critical importance. This study aims to analyze
the methods and legal approaches adopted by foreign courts in determining
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the applicable law to the legal status of frozen embryos following the
separation or divorce of couples. Drawing from these decisions, the study
seeks to offer guidance for future cases that may be brought before Turkish
courts and to provide proposals and recommendations accordingly.

Keywords: Embryo, Marriage, Divorce, Registered Partnership, Foreign
Element.
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TASIYICI ANNEDEN DOGAN COCUGUN SOY BAGINA
UYGULANACAK HUKUK

Dr. Ogr. Uyesi Gamze AYDOGDU*

Diinya genelinde meydana gelen teknolojik gelismelerin ve
kiiresellesmenin etkisiyle yardimci tireme teknikleri hizla cogalmis ve
yayginlasmistir. Bu yontemler sayesinde infertilite nedeniyle dogal yoldan
hamile kalamayan, hamile kalmas: veya dogum yapmasi sakincali olan,
genetik hastalik riski olan, tamamen kisisel gerekgelerle hamilelik stirecini
yasamak istemeyen ya da tek basma ebeveyn olmak isteyen kisiler ¢ocuk
sahibi olabilmektedir. Tiip bebek (in vitro fertilizasyon), asilama, yumurta
donasyonu, embriyo donasyonu gibi bu yontemler arasinda tasiyici annelik
de yer almaktadir. Tasryic1 annelik temelde ikiye ayrilir: gestasyonel ve
geleneksel tasiyict annelik. “Rahim kiralama” (womb leasing) olarak da
adlandirilan gestasyonel tastyic1 annelikte, miistakbel anneden (genetik anne)
alman yumurtalar ve erkekten (miistakbel baba ya da donor) alinan spermler
ile dollenmis yumurta olusturularak tastyici anneye transfer edilir. Bu tiirde
tastyic1 anne yalmzca ¢ocugu karninda tasidigindan biyolojik anne olur ve
¢ocukla hicbir genetik bag1 yoktur. Buna karsin, geleneksel tastyici annelikte
tasiyict annenin yumurtalar: ile erkegin spermleri dollenir ve tasiyici anne
¢ocugun hem genetik annesi hem de biyolojik annesi olur.

Tasiyic1 annelik sosyolojik, ahlaki, etik, dini, hukuki acilardan
tartismalara neden olan dinamik bir konudur. Bu kapsamda, devletlerin her
birinin kendi kiilttirtiniin, ahlaki ve toplumsal degerlerinin, aliskanliklarinin
bulunmasi bu devletlerin tasiyict annelik konusundaki hukuki
diizenlemelerinin de farklilasmasi sonucunu dogurmaktadir. Almanya,
Fransa, 1svigre, Halya, Norveg¢ gibi baz1 devletler tasiyict annelik
uygulamalarini yasaklarken, Hollanda, Birlesik Krallik, Portekiz gibi
devletler yalmzca fedakar tastyici annelige (alturistic surrogacy) izin vermek
gibi belirli kisitlamalar getirmekte, Rusya, Ukrayna, Glircistan gibi devletler
ise bu hususta tam bir serbestlik tanimaktadirlar. Tasiyict annelik
uygulamalarinda ¢ocugu doguran biyolojik anne ile yumurtalar:1 dollenen
genetik anne farklilasabildiginden hangi kadimin hukuken anne olacagi, diger
bir ifade ile hangi kadinla soy bagimnin kurulacagi sorunu ortaya ¢ikmaktadr.
Turk hukukunda ise Roma hukukundan bu yana kabul edilen “cocugu
doguran kadm anadir” (mater serter certa est) karinesi gecerliligini

* Kirikkale Universitesi Hukuk Fakiiltesi Milletlerarast Ozel Hukuk Anabilim Dalu.
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korumaktadir (TMK m. 282). Bunun bir sonucu olarak Tiirkiye, tasiyic
annelik yapmanin ve bu yontemden faydalanarak ¢ocuk sahibi olmanin
yasaklandig1 {ilkeler arasinda yer almaktadir. Ancak bu yasak Tirk
vatandaslarinin tasiyici annelik uygulamalarmin serbest oldugu tilkelere
giderek ¢ocuk sahibi olmalarma ya da bu tilkelerde gelir elde etmek tizere
tasiyic1 annelik yapmalarina engel olmamaktadir. Bu durum milletlerarasi ya
da yabanci unsurlu tastyic1 annelik sonucunda dogan ¢ocugun soy baginin
kurulmasi konusunda uyusmazliklar ¢itkmasina zemin hazirlamaktadir. Bu
uyusmazliklarin ise dogrudan TMK'nin soy bagina iliskin hiiktimlerine gore
coziime kavusturulmamasi gerekir. Zira 5718 sayith MOHUK m. 2 uyarinca
yabanciik unsuru tasiyan ©6zel hukuka iliskin islem ve iliskilerde
uygulanacak hukuk bu kanun hiikiimlerine gore tespit edilir.

Doktrinde tasityici anneden dogan ¢ocugun soy bagma uygulanacak
hukukun tespitinde “soy bagmn kurulmas” bashikli MOHUK m. 16
hiiktimlerinin ve “evlat edinme” basliklit m. 18 hiikiimlerinin uygulanacagi
yoniinde iki farkli gortis bulunmaktadir. 18. maddenin uygulanmasini
savunan goriise gore baglama konusunun vasiflandirilmas: Tiirk hukukuna
gore yapilacagindan ve tasiyict annelik Tiirk hukukuna aykir1 kabul
edildiginden anne ile cocuk arasindaki iliski soy bag:1 degil evlat edinme
olarak nitelendirilmelidir. {lk goriis ise tasiyic1 anneden dogan gocugun soy
baginin kurulmasmmn m. 16'nin kapsaminda bulundugunu belirtmekle
birlikte bu hiikmiin, cocugun miistakbel ana ve baba ile soy bagmin
kurulmasina imkan verecek sekilde diizenlenmedigini, soy bagim kuracak bir
hukuka ulasilmis olsa dahi Ttrk kamu diizeni miidahalesinin giindeme
gelebilecegini savunmaktadir. Zira MOHUK m. 16'da gocugun kimden
tirediginin diger bir ifade ile tabii soy baginin belli oldugu varsayimindan
hareketle “gocugun dogumu anindaki milli hukuku, ana veya babanin milli
hukuklari, ana ve babanin miisterek mutad mesken hukuku” seklinde
baglama kurallar1 6ngoriilmektedir. Oysaki tastyic1 annelik uygulamalarmda
bu varsayim gegerliligini yitirebilmektedir. Bu kosullar alinda MOHUK m.
16'nin gozden gecirilerek tasiyict annelige iliskin ©6zel bir hiikme yer
verilebilecegi tnerilmektedir. Calismamizda karsilastirmali hukuk verileri ve
doktrin gorusleri cercevesinde, Tiirk hukukuna gore milletleraras: tasiyici
annelik sonucunda dogan ¢ocugun miistakbel anne ve baba ile soy bagmin
kurulmasmnin miimkiin olup olmadigi, miimkiin degilse nasil bir ¢6ziim
gelistirilebilecegi konusunda degerlendirilmelerde bulunulacaktir.
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THE LAW APPLICABLE TO THE PARENTAGE OF A CHILD BORN
FROM A SURROGATE MOTHER

Dr. Ogr. Uyesi Gamze AYDOGDU
ABSTRACT

Assisted reproductive techniques have rapidly increased and become
widespread with the effect of technological developments and globalization.
Thanks to these methods, people who cannot get pregnant naturally due to
infertility, who are inconvenient to get pregnant or give birth, who are at risk
of genetic diseases, who do not want to experience the pregnancy process for
purely personal reasons or who want to be parents alone can have children.
Surrogate motherhood is one of these methods such as in vitro fertilisation,
insemination, egg donation, embryo donation. Surrogacy is basically divided
into two types: gestational and traditional surrogacy. In gestational
surrogacy, also called “‘womb leasing’, eggs from the intended mother (genetic
mother) and sperm from the man (intended father or donor) are used to create
a fertilised egg, which is then transferred to the surrogate mother. On the
other hand, in traditional surrogacy, the surrogate's own eggs are fertilized
by the male's sperm, and the surrogate mother becomes both the genetic and
biological mother.

Surrogacy is a dynamic issue that causes debates from sociological,
moral, ethical, religious and legal perspectives. In this context, the fact that
each state has its own culture, moral and social values and habits results in
different legal regulations on surrogacy. While some states such as Germany,
France, Switzerland, Italy, Norway prohibit surrogacy practices, states such
as the Netherlands, the United Kingdom and Portugal impose certain
restrictions such as allowing only altruistic surrogacy, while states such as
Russia, Ukraine and Georgia allow complete freedom in this regard. In
surrogacy practices, since the biological mother who gave birth to the child
and the genetic mother may differ, the problem of which woman is legally the
mother, in other words, with which woman the genealogical bond is
established, arises. In Turkish law, the presumption that ‘the woman who
gives birth to the child is the mother” (mater serter certa est), which has been
accepted since Roman law, remains valid (Art. 282 of the TCC). As a result,
Turkey is among the countries where surrogacy and having a child by using
this method is prohibited. However, this prohibition does not prevent
Turkish citizens from travelling to countries where surrogacy practices are
permitted to have children or to act as surrogate mothers in order to earn
income in these countries. This situation paves the way for disputes regarding
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the establishment of the parentage of the child born as a result of international
or foreign surrogacy. These disputes should not be resolved directly
according to the provisions of the TCC regarding paternity. Because
according to article 2 of the PIPL No. 5718, the law applicable to private law
transactions and relations having a foreign element shall be determined in
accordance with the provisions of this law.

There are two different views in the doctrine that the provisions of art.
16 of the PIPL entitled “establishment of parentage” and art. 18 entitled
“adoption” shall be applied in determining the law applicable to the
parentage of the child born to a surrogate mother. According to the view
advocating the application of Article 18, since the qualification of the subject
matter of the bonding will be made according to Turkish law and surrogacy
is considered contrary to Turkish law, the relationship between the mother
and the child should be characterised as adoption, not parentage. The first
view, on the other hand, states that the establishment of the parentage of the
child born from a surrogate mother is within the scope of art. 16, but argues
that this provision is not regulated in a way to allow the establishment of the
parentage of the child with the future mother and father, and that even if a
law establishing the parentage is reached, the Turkish public order
intervention may come to the fore. This is because, in art. 16 of PIPL, the
assumption is made that the biological parentage of the child is already
known, and the rules for establishing parentage are based on the child’s
nationality at birth, the nationalities of the mother or father, and the common
habitual residence of the parents. However, in surrogacy practices, this
assumption may no longer be valid. Under these circumstances, it is
suggested that art.16 of PIPL be reviewed and a specific provision for
surrogacy be included. In this study, within the framework of comparative
law data and doctrinal views, it will be evaluated whether it is possible to
establish the paternity of the child born as a result of international surrogacy
with the future mother and father according to Turkish law, and if not, what
kind of solution can be developed.

Keywords: Surrogacy, Genetic Mother, Biological Mother, Parentage,
Applicable Law.
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TIBBI MALPRAKTIS VE HUKUKI SONUCLARI
Prof. Dr. Hayrunnisa OZDEMIR"

Hekimlik meslegi, TDK tarafindan “belli bir egitim ile kazamlan sistemli
bilgi ve becerilere dayali, insanlara yararli mal iiretmek, hizmet vermek ve
karsihginda para kazanmak icin yapilan, kurallar: belirlenmis is” seklinde
tanmmlanmustir. Hekimlik meslegi de yogun egitim stireciyle harmanlanmus,
ustiin bilgi ve becerilere dayanan hizmet temelli ve kurallar1 belirlenmis riskli
bir meslektir. Hekimlik mesleginin riskli olmasinin sebebi, en basta tibbi
miidahaleler kapsaminda kisinin yasam hakkina dokunmasidir. Meslegin bu
denli risk barindirmasi hekim ile hasta arasindaki iligkinin ve hekimin
sorumlulugunun ayrica incelenmesini gerekli kilmaktadir.

Malpraktis kelimesi “Bir meslek mensubunun meslegini, toplumda meslegin
ortalama basiretli ve saygin bir mensubunun her gart altinda uygulamas: gereken
bilgi, beceri ile uygulamas: sonucu hizmetten yararlanan kimseye zarar vermesi”
seklinde tanimlanmustir. Meslek uzmamndan kasit gorevini yaparken
basariyla tamamladig egitim asamasinda edindigi bilgiye dayanarak karar
veren ve eylemde bulunan, kendisinden hizmet alanlarin ise s6z konusu
kararlara giivendigi kimselerdir. Bu anlamda hekimler meslek uzmanidirlar.
Tibbi malpraktis ya da tibbi uygulama hatalar1 ise meslek uzmanlig
kapsaminda gerceklestirilen hatal1 faaliyetlerdir. =~ Malpraktis ifadesi
uygulamada tip meslegi ile 6zdeslesmis olsa da calismamiz bakimindan tibbi
malpraktis ifadesini kullanmayi tercih edecegiz. Zira malpraktisin yalnizca
tip mesleginde degil; miithendislik, mimarlik yahut avukatlik gibi pek ¢ok
meslek grubunda meydana gelmesi miimkiindiir.

Tibbi malpraktis hekimligin koétti uygulamas: anlaminda hekimin
meslegini icra ederken tip biliminin genel kabul gérmiis kurallarina riayet
etme noktasindaki eksikligi yahut beceri eksikligi nedeniyle hastanin beden
ya da ruh saglhiginda meydana gelen zarar olarak tamimlanabilir. Black’s Law
Dictionary tibbi malpaktisi “Bir doktorun, ayni tibbi uzmanhga sahip bir hekim
veya cerralun benzer sartlar altinda kullanacagr bakim ve yetenek derecesini
kullanamamas “ifadeleriyle tanimlamaktadir.

Hekimin hukuki sorumlulugu hekimin 6zel hastanede veya kamu
hastanesinde calistig1 haller disinda genel itibariyle sézlesme sorumlulugu
biinyesinde meydana gelmektedir. Hasta ile hekim arasindaki stzlesmenin

* Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dal.
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niteliginin vekalet stzlesmesi oldugu gortisti hakimdir. Yargitay kararlar: da
bu yondedir. Dolayisiyla hekimin “tibbi kotii uygulama” kapsaminda
degerlendirilen davramislart1 kusura dayali sozlesme sorumlulugunu
meydana getirecektir. Sozlesme sorumlulugunun dogmasi i¢in aranan sartlar
ise borcun ihlal edilmesi, kusur, zarar, illiyet bagidir. Tibbi malpraktisten
kaynaklanan sorumluluk bakimindan borcun ihlali ve kusur sartlar1 ayrica
inceleme konusu yapilmalidir. Burada borcun ihlal edilmesi, sozlesmede
bulunan borg ytiktimliiltiklerinin bor¢lunun kusurlu davranisi nedeniyle ihlal
edilmesi anlamina gelmektedir. Borcun ihlalinin s6zlesme sorumlulugundaki
karsilig1 s6zlesmenin ihlali seklinde karsimiza cikar ki bu da sozlesmeden
kaynaklanan ytiktimltiltiklerin ihlali anlamina gelir. S6zlesmenin ihlali ttirleri
ise borcun hig ifa edilmemesi, bagimsiz yapmama bor¢larmin ihlali bor¢lunun
vaktinden 6nce ifadan kacinmasi ve geregi gibi ifa etmemedir.

Geregi gibi ifa etmeme yahut s6zlesmenin miispet ihlali seklinde ifade
edilen halde borclunun olumlu bir davranisla sézlesmeden dogan borcu ihlal
etmesi s6z konusudur. Baska bir degisle bor¢lunun davramsi sebebiyle ifa
edilen edimle bor¢lanilan edimin niteliginin birbirine uymamasidir. Geregi
gibi ifa etmeme halleri ise kétii ifa ve yan yiikiimliiltiklerin ihlalidir. Kot ifa
edimin borg iligskisindeki niteliklerine uygun olarak tam ve dogru sekilde
yerine getirilmemesidir. Tibbi uygulama hatasmin varligi halinde de kétii
ifadan bahsedilir. Hekimin sozlesme sorumlulugu kapsaminda tibbi
malpraktis geregi gibi ifa etmemenin tiirlerinden kétii ifanin tiptaki goriintim
seklidir. Diger bir deyisle tibbi uygulama hatas1 hekimin stzlesmeden
kaynaklanan yiiktimliliiklerinin ihlali anlamina gelmektedir. Hekimin
kusuruyla sebebiyet verdigi tibbi kotii uygulama genellikle tedavinin kabul
edilen standartlarin altinda kalmasi, borg iligkisinin niteliklerine tam ve
dogru sekilde yerine getirilmemesi anlamim tagimakta ve kot ifa
gerceklesmektedir.

Hekimin sorumlulugu kusura dayanan sorumluluktur. Bu kapsamda
tanimlardaki anlamda bir tibbi miidahale hatasindan bahsedebilmek igin
hekimin kusurunun varlig1 gerekmektedir ancak hekimlerin faaliyetlerinin
konusunu olusturan insan viicudunun anatomik, fizyolojik ve ruhsal
anlamda bu denli karmasik olmasi karsisinda hekimin kusuruna iliskin
unsurlarin ayrica belirlenmesi 6nem kazanmaktadir. Yoksa tibbi kusur
kavrami sorumlulugun sartlarindan olan kusur kavramindan ayri
diistiniilmemelidir. Tibbi malpraktisin taniminda bahsedilen hekimin “tedavi
sirasida standart uygulamayr yapmamas:” ve “beceri eksikligi ile hastay: tedavi
etmemesi” hususlar1 tibbi kusurun iki farkli yoniinii olusturmaktadr.
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Hekimin tibbi miidahale kapsaminda gerceklestirdigi faaliyetinin tibbi
kusur bakimindan degerlendirilmesinde baslica iki unsur 6ne gikmaktadir.
Tibbi kusurun unsurlarindan birini hekimlik mesleginin ©6zel davranis
standartlar1 olan tibbi standartlar olusturmaktadir. Zira burada tip biliminin
ulasti1 diizey esas alinmakta bu da kusurun degerlendirilmesine objektiflik
katmaktadir. Diger unsur ise hekimin bilgi ve birikimin ve 6zen derecesinin
onem tasidigl hekimin 6zen ytiktimlulugudiir.

Anahtar Kelimeler: Tibbi Malpraktis, Tibbi Kusur, Hekim, Hasta,
Hukuki Sorumluluk.
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MEDICAL MALPRACTICE AND ITS LEGAL CONSEQUENCES
Prof. Dr. Hayrunnisa OZDEMIR
ABSTRACT

The medical profession is defined by the Turkish Language Association
as “a job with defined rules, based on systematic knowledge and skills
acquired through a certain education, to produce useful goods for people, to
provide services and to earn money in return”. The medical profession is also
a risky profession with defined rules, based on service and based on superior
knowledge and skills, blended with an intensive education process. The
reason why the medical profession is risky is primarily because it violates the
person's right to life within the scope of medical interventions. The fact that
the profession carries so much risk requires the relationship between the
doctor and the patient and the responsibility of the doctor to be examined
separately.

The word malpractice is defined as “the harm caused to the person
benefiting from the service by a professional who practices his profession
with the knowledge and skills that an average prudent and respected member
of the profession should apply under all circumstances in society.”
Professional experts are those who make decisions and take actions based on
the information they have acquired during their successfully completed
education while performing their duties, and those who receive services from
them trust these decisions. In this sense, physicians are professional experts.
Medical malpractice or medical application errors are erroneous activities
carried out within the scope of professional expertise. Although the term
malpractice is identified with the medical profession in practice, we will
prefer to use the term medical malpractice for our study. Because malpractice
can occur not only in the medical profession; it can also occur in many
professional groups such as engineering, architecture or law.

Medical malpractice can be defined as the harm to the physical or mental
health of a patient caused by a physician’s failure to comply with the generally
accepted rules of medical science or lack of skill while performing his/her
profession. Black’s Law Dictionary defines medical malpractice as “the failure
of a physician to exercise the same degree of care and skill that a physician or
surgeon of the same medical specialty would exercise under similar
circumstances.”
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The legal liability of the physician generally occurs within the scope of
contractual liability, except for cases where the physician works in a private
or public hospital. The prevailing view is that the nature of the contract
between the patient and the physician is a contract of agency. The decisions
of the Supreme Court also support this. Therefore, the physician's behaviors
that are considered within the scope of "medical malpractice" will create fault-
based contractual liability.

The conditions sought for the emergence of contractual liability are
breach of obligation, fault, damage, and causal relationship. In terms of
liability arising from medical malpractice, breach of obligation and fault
conditions should be examined separately. Here, breach of obligation means
the breach of the debt obligations in the contract due to the faulty behavior of
the debtor. The counterpart of breach of obligation in contractual liability is
breach of contract, which means the breach of obligations arising from the
contract. The types of breach of contract are failure to perform the obligation
at all, violation of independent non-performance obligations, premature
avoidance of performance by the debtor, and failure to perform as required.

In the case of failure to perform properly or positive breach of contract,
it is the case that the debtor violates the obligation arising from the contract
with a positive behavior. In other words, it is the failure of the performed act
to match the nature of the obligation owed due to the behavior of the debtor.
The cases of failure to perform properly are malpractice and violation of
secondary obligations. Malpractice is the failure to perform the act fully and
correctly in accordance with the characteristics of the debt relationship.
Malpractice is also mentioned in the presence of medical malpractice. Medical
malpractice within the scope of the physician's contractual liability is the
appearance of malpractice in medicine, which is one of the types of
malpractice. In other words, medical malpractice means the physician's
violation of his/her obligations arising from the contract. Medical malpractice
caused by the physician's fault generally means that the treatment falls below
the accepted standards, the characteristics of the debt relationship are not
fully and correctly fulfilled, and malperformance occurs.

The physician's liability is a liability based on fault. In this context, in
order to talk about a medical intervention error in the sense of the definitions,
the physician's fault must exist, but considering that the human body, which
is the subject of physicians' activities, is so complex in anatomical,
physiological and spiritual terms, it is important to determine the elements
related to the physician's fault separately. Otherwise, the concept of medical
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fault should not be considered separately from the concept of fault, which is
one of the conditions of liability. The issues mentioned in the definition of
medical malpractice, the physician's "failure to apply standard practice
during treatment" and "failure to treat the patient due to lack of skill"
constitute two different aspects of medical fault.

There are two main elements in the evaluation of the activity carried out
by the physician within the scope of medical intervention in terms of medical
fault. One of the elements of medical fault is the medical standards, which are
the special behavioral standards of the medical profession. Because the level
reached by medical science is taken as the basis here, and this adds objectivity
to the evaluation of the fault. The other element is the physician's duty of care,
in which the physician's knowledge and experience and degree of care are
important.

Keywords: Medical Malpractice, Medical Fault, Physician, Patient, Legal
Liability.
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TIBBI KOTU UYGULAMAYA ILISKIN ZORUNLU MALI
SORUMLULUK SIGORTASINDA ONEM ARZ EDEN BAZI
OZELLIKLI HALLER

Dog. Dr. Nurdan ORBAY ORTAC"

Sorumluluk sigortalar1 ile sigortalinin malvarhiginin pasif kisminda
ortaya cikabilecek artis riski teminat altina alinmaktadir. Sorumluluk
sigortalarnin ihtiyari olmas: kural olmakla beraber kamu yararmin
gerektirdigi hallerde zarar goreni korumak amaciyla bazi sorumluluk
sigortalariin yapilmasi zorunlu kilinmustir. 2010 yilindan itibaren ise 1219
sayili Tababet ve Suabati San’atlarinin Tarzi Icrasina Dair Kanun'un Ek 12.
maddesi ile hekim, dis hekimi ve uzman hekimlerin, tibbi kétti uygulama
sebebiyle meydana gelecek zararlara karsi sigorta yaptirmalari zorunlu
kilnmig ve bu sigorta, Tibbi Kotii Uygulamaya Iliskin Zorunlu Mali
Sorumluluk Sigortast olarak adlandirilmistir. Hekimler igin mesleki
sorumluluk sigortasinin zorunlu olarak ihdas edilmesinin temel amaci
sigortal1 hekimin menfaatini korumaktan ziyade hekimlerin uyguladig: tibbi
uygulama sebebi ile zarar gorenlerin tazminat alacagma daha ¢abuk
kavusmasin saglamaktir.

Tibbi Kottt Uygulamaya iliskin Zorunlu Mali Sorumluluk Sigortas ile
1219 say1ili Kanunun Ek 12'nci maddesi gercevesinde, serbest ya da kamu veya
ozel saglik kurum ve kuruluslarinda calisan tabipler, dis tabipleri ve tipta
uzmanlik mevzuatina gore uzman olanlarin police kapsamindaki mesleki
faaliyeti ifa ederken, sozlesme tarihinden 6nceki on yillik donemdeki veya
sozlesme siiresi icinde mesleki faaliyeti nedeniyle verdigi zararlara bagh
olarak sozlesme siiresi i¢cinde kendisine yapilan tazminat taleplerine, bu
taleple baglantili yargilama giderleri ile hitkmolunacak faize ve sigortali
aleyhine ileri stirtilen tazminat talebine iliskin makul giderlere kars1 policede
belirlenen limitler dahilinde teminat saglanmaktadir.

Teblig sunumu sirasinda Tibbi Kotii Uygulamaya iliskin Zorunlu Mali
Sorumluluk Sigortas1 bakimmdan énem arz eden bazi hususlara deginilmesi
amaglanmaktadir. Bu kapsamda o6ncelikle kamu ve 6zel sektorde faaliyet
gosteren hekimlerin zorunlu sigorta yaptirmamasimmn yaptirimi tizerinde
durulacaktir.

* Kirikkale Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dal.
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Tibbi Kot Uygulamaya Iliskin Zorunlu Mali Sorumluluk Sigortast
bakimindan 6nem arz eden bir diger husus ise “mesleki faaliyet” ile ne
anlagilmas: gerektigidir. Bu kapsamda meslegin icra edildigi yerin neresi
olmasi gerektigi; acil miidahalelerin, hatir i¢in yapilan tibbi miidahalelerin bu
kapsamda degerlendirilip degerlendirilemeyecegi de calismamizda
incelenecektir.

“Tibbi kotii uygulama” arz eden hallerin tespiti de amilan sigorta
teminatimin kapsami agisindan énemlidir. Ornegin zarar, komplikasyondan
meydana gelmis ise sigortacinin sorumlulugu dogacak mudir? Tebligde bu
sorunun cevabina iliskin de degerlendirmeler yapilacaktur.

Teblig sunumunda {izerinde durulmas: planlanan bir diger husus ise
sigorta sozlesmesi ile rizikonun belirlenmesinde temel alinan esasn ne
oldugudur.

Yarg: kararlar1 ile sekillenen ve incelenecek bir diger husus ise
sigortacinin sorumlulugu bakimindan zamanasimi stiresinin tespitidir. Bu
kapsamda zararin devamlilik arz etmesinin zamanasiminin baslangicini nasil
etkiledigi degerlendirilecektir. ~Yargitay ozellikle down sendromlu
dogumlarda hekimin sorumlulugu s6z konusu ise hekimin sigortacisina
basvurulmasi halinde zamanasimi stiresinin baslangicinda etkili olan zararin
dogumu anmin nasil tespit edilecegi konusunda zarar goreni koruyucu bir
yorum tarzini benimsemektedir. S6z konusu kararlar teblig sunumunda
degerlendirilecektir.

Turk Ticaret Kanunun 1478'inci maddesi geregince zarar gorenlerin,
dogrudan talep hakkini haiz olmasi sebebi ile, bu haklarina binaen T1ibbi Kotii
Uygulamaya Iliskin Zorunlu Mali Sorumluluk Sigortasi kapsaminda
sigortactya kars1 acacaklari davalarda gorevli mahkeme ve arabuluculuk
konusuna da teblig sunumunda deginilecektir.

Anahtar Kelimeler: Zorunlu Mali Sorumluluk Sigortasi, Tibbi Kotii
Uygulama, Sigortaci, Zarar Goren.
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CERTAIN NOTABLE ASPECTS OF THE COMPULSORY LIABILITY
INSURANCE FOR MEDICAL MALPRACTICE

Dog. Dr. Nurdan ORBAY ORTAC
ABSTRACT

Liability insurance provides coverage for the risk of an increase in the
liabilities of the insured’s assets. Although liability insurance is generally
optional, in cases where public interest necessitates it, certain types of liability
insurance have been made mandatory to protect injured parties. Since 2010,
pursuant to Article 12 of the Law No. 1219, physicians, dentists, and specialist
physicians are required to obtain insurance against damages arising from
medical malpractice. This insurance is referred to as Compulsory Liability
Insurance for Medical Malpractice. The primary objective of making
professional liability insurance mandatory for physicians is not merely to
protect the insured physician but rather to ensure that patients who suffer
harm due to medical practices receive compensation more swiftly.

Under the Compulsory Liability Insurance for Medical Malpractice,
within the framework of Article 12 of Law No. 1219, physicians, dentists, and
specialists working independently or in public and private healthcare
institutions are provided coverage within the limits specified in the policy.
This coverage applies to claims made during the policy period for damages
caused by their professional activities, whether arising from acts committed
within the ten years preceding the contract date or during the policy period.
The insurance also covers litigation costs, court-awarded interest, and
reasonable expenses related to compensation claims brought against the
insured.

The presentation aims to address certain significant aspects of the
Compulsory Liability Insurance for Medical Malpractice. In this regard, the
first point of discussion will be the consequences of non-compliance with the
mandatory insurance requirement for physicians practicing in both the public
and private sectors.

Another crucial issue concerning this compulsory insurance is the
definition of "professional activity." The scope of the study will include
discussions on the locations where medical practice must be performed to fall
within coverage and whether emergency interventions or medical procedures
performed out of goodwill (e.g., as a favor) should be considered within this
framework.
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The determination of circumstances constituting "medical malpractice"
is also essential in defining the coverage of this insurance. For instance, if the
damage results from a medical complication, will the insurer be held liable?
The presentation will also address evaluations regarding this question.

Another key topic to be discussed is the fundamental principle used in
determining the insured risk under the insurance contract.

Additionally, the statute of limitations regarding the insurer's liability,
as shaped by judicial decisions, will be examined. In this context, the impact
of continuous damages on the commencement of the statute of limitations will
be evaluated. The Court of Cassation (Yargitay) particularly adopts an
interpretation favoring the injured party in cases involving physicians'
liability for births resulting in Down syndrome, considering how the moment
of birth influences the statute of limitations when a claim is filed against the
insurer. These judicial precedents will be analyzed during the presentation.

Finally, given that Article 1478 of the Turkish Commercial Code grants
injured parties a direct right to claim, the presentation will also discuss issues
concerning jurisdiction and mediation in lawsuits that may be filed against
insurers within the scope of the Compulsory Liability Insurance for Medical
Malpractice.

Keywords: Compulsory Liability Insurance, Medical Malpractice,
Insurer, Injured Party.
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IDARENIN MALPRAKTISTEN KAYNAKLANAN SORUMLULUGU
Dr. Ogr. Uyesi Veysel GORUCU*

Latince kokenli “malpraktis” terimi, “male” (koti)) ve “praxis”
(uygulama) sozctiklerinden ttiretilmistir. Ttrk hukukunda malpraktis, tibbi
olarak yanlis veya hatali uygulama anlamina gelmektedir. Giintimiizde bu
kavram, “tibbi uygulama hatalar1” ifadesiyle karsiik bulmaktadir.
Malpraktis sorumlulugu, hekimin tibbi miidahalelerde yaptig1 yanhslar
olarak da ifade edilebilir. Tibbi miidahale hatalar1 her zaman hekimin
hatasindan kaynaklanmayabilir. Hekim disinda farkli etkenler nedeniyle de
planlanan tibbi islem gerceklestirilememis ya da hatali bir sekilde uygulanmus
olabilir. Bu durumun tamamen kusura dayali oldugunu sdylemek gerekir.
Tibbi miidahale yanlislari gesitli sekillerde ortaya ¢ikabilir.

Yargitay Ceza Genel Kurulu bir kararinda malpraktisi kapsamli bir
sekilde tanimlamistir: Hekimin, tedavi siirecinde veya tedavi sonrasinda
gerekli dikkat ve 6zen ytikumliliginu kisisel ya da mesleki yetersizlik
nedeniyle yerine getirememesi ve bu sebeple hastada bir zararin meydana
gelmesine yol acan tibbi miidahale hatalar1 olarak tanimlanmistir. Malpraktis
kavraminin merkezinde yer alan tibbi uygulama hatasi yalnizca hekimin
kisisel kusurundan kaynaklanmayabilir. Uygulamanin gerceklestirildigi
saghik kurumu, ekipman eksikligi, yanls, eksik veya artik islevini yitirmis
araclarin kullanilmas: gibi pek gok farkli etken de bu hatalara neden olabilir.
Malpraktis sorumlulugu, o¢zellikle uygulama hatasi olarak karsmmza
cikmaktadir. Bu hatalar tedavi oncesi, tedavi sirasi ve tedavi bitiminin
ardindan olmak tiizere farkli zamanlarda, farkli hata tiirleri olarak karsimiza
¢ikmaktadir. Malpraktis sorumlulugu, yani hekimin yanhs tibbi uygulamasi
sonucu hekimin kamu veya 6zel hastanelerde ¢alismalarina gore yarg: yolu
acisindan farklilik gostermek tizere tazmin sorumluluklar: dogmaktadar.

Malpraktisle énemli bir diger kavram olarak da tibbi standart kavrami
karsimiza ¢ikmaktadir. Tibbi meslek standartlarinin belirlenmesi her somut
olaya gore farklilik arz etmektedir. Hekimin tedavi yaparken onceden
yapilanlara, deneyimlenen, ispatlanan, tip biliminin olusturdugu standartlar
olarak  tanimlanmustir. Tibbi standartlarin  hekimlerce  bilinmesi
ongorilmektedir. S6z konusu standartlara uygun hareket edilememesinin
temelinde hekimlerin bilgi yetersizligi, dikkat ve ozen yiikiimliliigiin

* Hasan Kalyoncu Universitesi Hukuk Fakiiltesi Idare Hukuku Anabilim Dal.
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ihlallerin olusturmaktadir. Yapilan tibbi uygulamanin beklenen netice aksini
olusturmas:t her daim hekimin saf hatasmi gosterdigi varsayimi dogru
degildir. Iste tibbi standartlar bu noktada devreye girmektedir. Tibbi
standartlar dogrultusunda hareket edilip edilmediginin tespiti ile birlikte
hekimin tibbi miidahalesinin hatasinda bahsedilebilmektedir. Bahse konu
standartlar cercevesinde yapilan uygulamalar1 neticesi beklenilenin aksi olsa
da hekimin sorumlulugu icinde degildir.

Idareye bagl kamu saglik hizmeti sunan kurum ve kuruluglardaki saglik
calisanlari, bireylerin saglikli bir yasam stirdiirebilmeleri amaciyla kamu
gorevlerini yerine getirmektedir. Ancak, vatandaslarin saghk hizmeti aldig:
stirecte gerceklestirilen tibbi uygulamalar her zaman beklenen sonucu
vermeyebilir. Malpraktis sorumlulugu, hekimin genel kabul gérmiis tibbi
standartlar1 bilmemesi ya da bu standartlara uygun sekilde hareket etmemesi,
ayrica her hekimden beklenen dikkat ve o6zen ytiktumliligiini yerine
getirmemesi sonucu dogan kusurlu davramslarina dayanmaktadir. Bu tiir bir
kusurun varlig1 halinde, hekimin malpraktis sorumlulugunun dogdugundan
soz edilebilir.

Kamu saglik hizmeti sunan kamu kurum ve kuruluslarinda gérev yapan
saglik calisanlar1 tarafindan verilen hizmetin eksik, hatali veya hig
sunulmamis olmasi durumunda, hastada meydana gelen zarar somut olayin
ozelliklerine gore maddi veya manevi tazmin sorumlulugunu
dogurabilmektedir. Bu tiir bir sorumluluk, kamu hastaneleri bakimindan
dogrudan idareye aittir. Zira malpraktis nedeniyle ortaya c¢ikan zarar,
idarenin islem ya da ¢zellikle eylemlerinden kaynaklanan bir hizmet kusuru
niteligindedir ve bu kapsamda idarenin sorumlulugu s6z konusu olmaktadur.
Bu ttir durumlarda tam yargi davalari, dogrudan idareye kars1 acilmaktadir.

Calismamizin temel amaci, malpraktis kaynakli olarak idarenin
sorumlulugunu, giincel yarg: kararlar1 1s18inda degerlendirmek ve hizmet
kusurunun simnrlarini ortaya koymaktir. Calismamizda, bahse konu tibbi
miidahale hatalar1 igerisinde idare hukuku kapsaminda idarenin malpraktis
sorumluluguna yer vermekteyiz. Bahse konu malpraktisden kaynakl
idarenin tazminat sorumlulugu kosullari, taraflari, stireleri, idarenin
kusursuz sorumlulugu kapsaminda detayli degerlendirmeleri ilgili giincel
Danistay kararlar1 kapsaminda degerlendirilmektedir.

Anahtar Kelimeler: Tibbi Miidahale, idarenin Sorumlulugu, Tibbi
Standart, Komplikasyon, Hizmet Kusuru.
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LIABILITY OF THE ADMINISTRATION RESULTING FROM
MALPRACTICE

Dr. Ogr. Uyesi Veysel GORUCU
ABSTRACT

The term “malpractice” is derived from the Latin words “male” (bad)
and “praxis” (practice). In Turkish law, malpractice means medical
malpractice or faulty practice. Today, this concept is equivalent to the
expression "medical malpractice". Malpractice liability can also be expressed
as mistakes made by the physician in medical interventions. Medical
intervention errors may not always result from the physician's error. The
planned medical procedure may not be performed or may be performed
incorrectly due to factors other than the physician. It must be said that this
situation is entirely based on fault. Medical intervention errors can occur in
various ways.

The Criminal General Assembly of the Supreme Court of Appeals has
defined malpractice comprehensively in one of its decisions: It is defined as
medical intervention errors that result in the physician's failure to fulfill the
necessary care and attention obligations during or after the treatment due to
personal or professional inadequacy, and therefore cause harm to the patient.
Medical malpractice, which is at the center of the concept of malpractice, may
not result only from the personal fault of the physician. Many different factors
can cause these errors, such as the health institution where the application is
performed, lack of equipment, the use of incorrect, incomplete or obsolete
tools. Malpractice liability appears especially as an application error. These
errors appear as different types of errors at different times, including before
treatment, during treatment and after the end of treatment. Malpractice
liability, that is, compensation responsibilities arise as a result of the
physician's incorrect medical practice, differing in terms of judicial remedies
depending on whether the physician works in public or private hospitals.

Another important concept in malpractice is the concept of medical
standard. Determination of medical professional standards varies depending
on each concrete case. It is defined as the standards created by medical
science, what has been done before, what has been experienced, what has
been proven by the physician while treating. It is envisaged that medical
standards should be known by physicians. The basis of failure to comply with
the standards in question is the lack of knowledge of physicians and
violations of the duty of care and attention. It is not correct to assume that a
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medical practice that produces the opposite of the expected result always
indicates pure error on the part of the physician. This is where medical
standards come into play. The error of the doctor's medical intervention can
be mentioned by determining whether or not the medical standards were
acted upon. Even if the results of the practices carried out within the
framework of the standards in question are contrary to expectations, it is not
within the responsibility of the physician.

Health workers in institutions and organizations that provide public
health services under the administration fulfill their public duties in order for
individuals to live a healthy life. However, medical practices performed
during the process when citizens receive health care may not always produce
the expected results. Malpractice liability is based on the physician's faulty
behavior arising from his ignorance of generally accepted medical standards
or his failure to act in accordance with these standards, as well as his failure
to fulfill the duty of care and attention expected from every physician. In the
presence of such a defect, it can be said that the physician is liable for
malpractice.

If the service provided by healthcare professionals working in public
institutions and organizations providing public health services is incomplete,
faulty or not provided at all, the damage incurred to the patient may result in
material or moral compensation liability depending on the characteristics of
the concrete incident. Such responsibility lies directly with the administration
in terms of public hospitals. Because the damage caused by malpractice is in
the nature of a service defect resulting from the administration's transactions
or especially its actions, and in this context, the administration is responsible.
In such cases, full jurisdiction cases are filed directly against the
administration.

The main purpose of our study is to evaluate the responsibility of the
administration due to malpractice in the light of current judicial decisions and
to reveal the limits of service defect. In our study, we include the malpractice
liability of the administration within the scope of administrative law among
the medical intervention errors in question. The conditions, parties, duration
of the administration's compensation liability arising from the malpractice in
question, and detailed evaluations within the scope of the administration's
strict liability are evaluated within the scope of the relevant current Council
of State decisions.
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OZEL HASTANE ACMAYA VE ISLETMEYE YETKILI KiSILER
BAGLAMINDA YENIi OZEL HASTANELER YONETMELIGININ VE
DAYANAGI UST NORMUN INCELENMESI

Av. Arb. Yasin ORCAN*

Saglik hizmetlerinin etkin ve verimli bir sekilde sunumu, yasam
hakkinin daha 6zelde saghk hakkimin hayata gegmesinde kritik 6neme
sahiptir. Hastanelerin sunduklar1 hizmetin niteligi ve 6nemi, bu hastanelerin
belli bir mevzuata gore diizenlenmesini zorunlu kilmaktadir. Diger taraftan,
kamu hastanelerinin bazi yerlere yayilmama ve her alanda
uzmanlasamayacagi ihtimali ile serbest piyasa kosullar1 gibi nedenlerle 6zel
hastanelerin varlig1 bir zorunluluk olarak kendini gostermektedir. Bunun
farkinda olan kanun koyucu, gesitli mevzuatlar ile 6zel tesebbiislerin de
hastane a¢masina ve bu alanda faaliyet gostermesine izin vermistir.

Ozel hastaneler ile ilgili olarak temel diizenlemeler, 2219 sayili Hususi
Hastaneler Kanunu, 3359 sayili Saglik Hizmetleri Temel Kanunu, 1 sayili
Cumhurbaskanhigr Teskilati Hakkinda Cumhurbaskanlig: Kararnamesi ve
Ozel Hastaneler Yonetmeligi dikkat ceken diizenlenmeler olarak 6én plana
¢ikmaktadir. Siiphesiz, 6zel hastaneler ile ilgili olarak baskaca bir¢ok mevzuat
vardir. Ornegin, Ayakta Teshis Ve Tedavi Yapilan Ozel Saghk Kuruluslari
Hakkinda Yonetmelik’'iné., 25. ve Ek 1. maddesinde, 6zel hastanelere dair
diizenlemeler vardir. Diger bir 6rnek, Yatakli Saglk Tesislerinde Yogun
Bakim Hizmetlerinin Uygulama Usul Ve Esaslar1 Hakkinda Teblig dir.
Tebligin 2. maddesine gore, “Ozel saglik tesisleri Ozel Hastaneler
Yonetmeliginin yogun bakim servislerine iliskin htikiimleri sakli kalmak
kaydiyla bu Teblig hiikiimlerine tabidir.” Ornekleri ¢ogaltmak miimkiin
olmakla birlikte, bu calismada, “dzel hastane acmaya ve igletmeye yetkili kisiler”
ile siurlt olmak tizere, 30.01.2025 tarihli ve 32798 sayili Resmi Gazete'de
yayimlanan Ozel Hastaneler Yoénetmeliginin iist normlara uygunlugu
incelenecektir. Bu inceleme yapilirken, Y&netmeligin dayanaklarinin da
Anayasa’ya uygunlugu ayrica ele alinacaktir.

Boyle bir ayrim yapilmasinin nedeni ise, kanun ve Cumhurbaskan
kararnamesinin Anayasa’ya uygunlugu ile Yonetmeligin kanun ve
Cumhurbagkan kararnamesine uygunlugunun ve denetim yollarmnin farklh
konular olmasidir. Kanunun ve Cumhurbagkani kararnamesinin hukuki

* Ankara Barosu.
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denetimi, Anayasa Mahkemesine ait iken, {ilke geneli diizenleyici islemin
hukuki denetimi Danistay tarafindan yapilmaktadir. Anayasa'min 104.
maddesinin “Anayasanin ikinci kismumn birinci ve ikinci boliimlerinde yer alan
temel haklar, kisi haklar: ve ddevleriyle dordiincii boliimde yer alan siyasi haklar ve
ddevler ~ Cumhurbaskanlhigr  kararnamesiyle  diizenlenemez.”  hikmij,
Cumhurbagkami1  kararnamesinin konusunda ciddi bir simurlandirma
yapilmaktadir. Bu smirlandirmaya gore, drnegin yasam hakki ve miilkiyet
hakki gibi temel haklarda, Cumhurbagkam kararnamesi ile diizenleme
yapilmaz.

[laveten, diizenleyici islemin iptal edilmemis olmasi, bireysel islemin
iptaline engel olmaz. Halbuki, kanun veya Cumhurbaskani kararnamesi iptal
veya ilga edilmedigi ve degistirilmedigi siirece uygulama alari bulacaktir.
Boyle bir senaryoda, Cumhurbaskani kararnamesi ile ilgili, Anayasa’nin 104.
maddesinin  “Kanunda acik¢a  diizenlenen  konularda  Cumhurbagkanlig
kararnamesi ¢ikarilamaz. Cumhurbagkanhi§y kararnamesi ile kanunlarda farkl:
hiikiimler bulunmas: halinde, kanun hiikiimleri uygulanr. Tiirkiye Biiyiik Millet
Meclisinin  aynt  konuda kanun ¢ikarmas:  durumunda, Cumhurbaskanlig:
kararnamesi hiikiimsiiz hale gelir.” hikmii bir istisna tegkil edebilir. Zira,
uygulamada, bu hiikiimsuzliigin veya oOncelikle uygulanmasi gereken
diizenlemenin tespiti her zaman kolay olmayabilecegi gibi boyle bir tespitin
kim tarafindan yapilacag: da ayr1 bir tartisma konusudur. Burada, belki sunu
soyleyebiliriz; idari makamlarca, kendileri acisindan en uygun yolu segmesi
ve Cumhurbaskan1 kararnamesi uygulanmasi, bdylece kisi aleyhine bir
durum ortaya ¢tkmasi halinde, bireysel isleme kars1 dava agilirken, kanun
hitkmiintin uygulanmas: gerektigi soylenebilir ve ayrica Cumhurbaskani
kararnamesine Anayasa’ya aykirilik itirazinda bulunulabilir. Elbette, her iki
argtimani da degerlendirecek olan ilgili yarg: merci olacaktir.

S6z konusu diizenlemeler incelendiginde, 6zel hastane agmaya ve
isletmeye yetkili kisilerin tagimasi gereken sartlar1 yoniinden kanunda,
Cumhurbagkani kararnamesinde ve miilga 2002 tarihli Ozel Hastaneler
Yonetmeligi'nde bir diizenleme yapilmadigi ve 1 nolu Cumhurbagskanm
kararnamesinin 335/1-c maddesinin “Kamu ve dzel hukuk tiizel kisileri ile gercek
kisilere ait saglik kurum ve kuruluglarina izin vermek ve ruhsatlandirmak, bu izin ve
ruhsatlar: gerektiginde siireli veya siiresiz iptal etmek,” diizenlemesi ve 3359 sayil1
Kanunun 9/1-c maddesinin “... bu Kanunla ilgili diger hususlar Saglik ve Sosyal
Yardim Bakanlhiginca, ¢karlacak yonetmelikle tespit edilir.” diizenlemesi ile
yetkinin idari makama birakildig: gortilmektedir.
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Bu yetkiye istinaden, 30.01.2025 tarihli ve 32798 sayili Resmi Gazete'de
yayimlanan Ozel Hastaneler Yonetmeliginin7. maddesinde bu hususa dair
hiikiim ihdas edilmis ve belli sartlar altinda bazi kisilere, 6zel hastane agma
ve isletme izni verilmeyecegi diizenlenmistir. Bu izin, yasam (saglik) hakki,
calisma ve sozlesme hiirriyeti ile miilkiyet hakki kapsaminda kalmaktadir. Bu
calismada, yeni Ozel Hastaneler Yonetmeliginin 7. maddesinin ve
dayanaklarinin, normlar hiyerarsisi karsisindaki durumu Anayasa
Mahkemesi ve Danistay kararlar1 da dikkate alinarak incelenmis ve bu
hususun hukuk devleti ilkesine uygun olarak Kanunla diizenlenmesi
gerektigi kanaatine varilmistir.

Yeni Ozel Hastaneler Yonetmeligi'nin soz konusu maddesi, ilk defa
diizenlendiginden, Anayasa ve Idare Hukuku temali bu calismanin ilgili
taraflara yol gosterici olabilecegi ve mevzuatin Anayasa’ya uygun olarak
tekrar hazirlanmasina katkida bulunabilecegi degerlendirilmektedir.

Anahtar Kelimeler: Ozel Hastane, Kanun, Cumhurbaskanlig:
Kararnamesi, Yonetmelik, Normlar Hiyerarsisi.
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REVIEW OF THE NEW PRIVATE HOSPITALS REGULATION AND
ITS UNDERLYING HIGHER NORM IN THE CONTEXT OF
PERSONS AUTHORIZED TO SET UP AND OPERATE PRIVATE
HOSPITALS

Av. Arb. Yasin ORCAN
ABSTRACT

The effective and efficient delivery of health care is of critical importance
in the realization of the right to life, and more specifically the right to health.
The nature and importance of the health care provided by hospitals
necessitate that these hospitals be regulated according to certain legislation.
On the other hand, due to the possibility that public hospitals may not spread
to some areas and may not specialize in every field, and free market
conditions, the existence of private hospitals presents itself as a necessity. The
legislator, aware of this, has allowed private enterprises to set up hospitals
and operate in this field.

The basic regulations regarding private hospitals are the Private
Hospitals Law No. 2219, the Health Services Fundamental Law No. 3359, the
Presidential Decree No. 1 on the Organization of the Presidency and the
Private Hospitals Regulation. Undoubtedly, there are many other regulations
regarding private hospitals. For example, there are regulations regarding
private hospitals in Articles 6, 25 and Annex 1 of the Regulation on Private
Healthcare Institutions Providing Outpatient Diagnosis and Treatment.
Another example is the Communiqué on the Application Methods and
Principles of Intensive Care Services in Inpatient Healthcare Facilities.
According to the Article 2 of the Communiqué, “Private healthcare facilities are
subject to the provisions of this Communiqué, without prejudice to the provisions of
the Private Hospitals Regulation regarding intensive care units”. Although it is
possible to multiply examples, in this study the compliance of the Private
Hospitals Regulation published in the Official Gazette dated 30.01.2025 and
numbered 32798, limited to “persons authorized to set up and operate private
hospitals”, with the upper norms will be examined. While this review is being
conducted, the constitutionality of the basis of the Regulation will also be
separately addressed.

The reason for such a distinction is that the compliance of law and
Presidential decree with the Constitution and the compliance of regulation
with law and Presidential decree and the means of control are different issues.
While the legal control of law and presidential decree belongs to the

Mayzis 2025
182



BIOHUKUK SEMPOZYUMLU, 6-7 MAYIS 2025, KIRIKKALE, TURKIYE

Constitutional Court, the legal control of country-wide regulatory act is
carried out by the Council of State.

The provision of Article 104 of the Constitution, “The fundamental rights,
individual rights and duties included in the first and second chapters and the political
rights and duties listed in the fourth chapter of the second part of the Constitutions
hall not be regulated by a presidential decree”, imposes a serious limitation on the
subject of Presidential decree. According to this limitation, fundamental
rights such as the right to life and the right to property cannot be regulated
by a Presidential decree.

In addition, the fact that regulatory act has not been annulled does not
prevent the annulment of individual act. However, as long as law or
Presidential decree is not annulled or repealed and amended, it will find
application. In such a scenario, the provision of Article 104 of the Constitution,
“No presidential decree shall be issued on the matters which are stipulated in the
Constitution to be regulated exclusively by law. No presidential decree shall be issued
on the matters explicitly requlated by law. In the case of a discrepancy between
provisions of the presidential decrees and the laws, the provisions of the laws shall
prevail. A presidential decree shall become null and void if the Grand National
Assembly of Turkey enacts a law on the same matter.” may constitute an exception.
Because, in practice, it may not always be easy to determine this invalidity or
legislation that should be implemented first, and who will make such a
determination is a separate subject of discussion. Here, we can perhaps say
that; if the administrative authorities choose the most appropriate path for
themselves and implement the Presidential Decree, and thus a situation arises
against the person, it can be said that the law should be applied when filing a
lawsuit against the individual act, and also an objection can be made to the
Presidential Decree regarding its unconstitutionality. Of course, the relevant
judicial authority will be the one to evaluate both arguments.

When the legislations in question are examined, it is seen that there is no
article in the law, the Presidential Decree and the repealed Private Hospitals
Regulation dated 2002 regarding the conditions that the persons authorized
to establish and operate private hospitals must meet, and that the authority is
left to the administrative with the Article 335/1-c of the Presidential Decree
No. 1, " To grant permission and license to health institutions and organizations
belonging to public and private legal entities and real persons, and to cancel these
permissions and licenses for a certain period or indefinitely when necessary." and the
Article 9/1-c of the Law No. 3359 “... Other matters related to this Law are
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determined by the regulation to be issued by the Ministry of Health and Social
Assistance.”

Based on this authority, a provision was established regarding this issue
in Article 7 of the Private Hospitals Regulation published in the Official
Gazette dated 30.01.2025 and numbered 32798, and it was regulated that
certain persons will not be granted permission to establish and operate
private hospitals under certain conditions. This permission falls within the
scope of the right to life (health), freedom to work and contract, and the right
to property. In this study, the status of the Article 7 and its bases of the new
Private Hospitals Regulation against the hierarchy of norms was examined,
also taking into account the decisions of the Constitutional Court and the
Council of State, and it was concluded that this issue should be regulated by
law in accordance with the principle of the rule of law.

Since the article in question of the new Private Hospitals Regulation is
regulated for the first time, it is evaluated that this study themed on
Constitution Law and Administrative Law may guide the relevant parties and
contribute to the re-preparationof the legislation in accordance with the
Constitution.

Keywords: Private Hospital, Law, Presidential Decree, Regulation,
Hierarchy of Norms.
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UYGULAMADAKI GUNCEL SORUNLAR ISIGINDA
AYDINLATILMIS ONAMA YAKLASIM

Prof. Dr. Nesligiil YILDIRIM"

Hekimlerin meslekleri dolayisiyla ifa etmek zorunda olduklar1 en 6nemli
yiktimlultiklerinden birisi tibbi miidahalede bulunmalaridir. Tibbi mtidahale
kavrami hekim perspektifinden genel itibarla girisimsel tedavi yontemleri
gibi anlagilsa da esasen Hasta Haklar1 Yonetmeligi'nde belirtildigi {izere
saglig1 koruma, hastaliklarin teshis ve tedavisi icin mesleki ytiktimluliikler ve
standartlara uygun olarak tibbin smirlar1 icinde gerceklestirilen her ttirlt
fiziki ve ruhi girisimi kapsama alanina almaktadir. Bu baglamda trnegin
hekimin hastasina onerdigi diyet kadar hastaliginin teshisine yonelik istedigi
tahlil ve tetkikler, uyguladigi medikal ya da cerrahi tedaviler de tibbi
miidahale olarak kabul edilmektedir. Gergeklestirilen tibbi miidahale,
hastanin sagligi acisindan yararina olsa dahi; viicut butinltgiintin
dokunulmazhig1 agisindan temel bir kisilik hakki ihlaline yol agacagindan;
hukuk diizeni tibbi miidahalenin hukuka uygun olmasi i¢in bazi sartlar:
barindirmasimi istemektedir. Bir tibbi miidahale ancak tibbi endikasyon
dahilinde, tibbi standartlara uygun olarak, yetkili kisilerce ve hastanin
aydinlatilmis onami alindiktan sonra uygulandig: takdirde hukuka uygun
olmaktadur.

Tip egitimleri boyunca ve sonrasndaki klinik uygulamalarinda
hastalarin teshis ve tedavisine odaklanmis olan hekimlerin en sik
karsilastiklar1 sorunlardan birisi de hukuki pencereden hastaya yaklasim
olmaktadir. Hastanin aydinlatilmis onamu, bir tibbi miidahale 6ncesinde
konu ile ilgili hastanin bilgilendirilmesi sonrasi tibbi miidahaleye riza
gostermesi anlamina gelmektedir. Burada tek basina riza yeterli olmamakta;
hastanin neye riza gosterdigini bilmesi, elestirel olarak idrakina varabilmesi
gerekmektedir. Ne var ki tibbi konularda hasta ve hekim arasindaki bilgi ve
tecriibe farki, aydmlatmamn siirlar1 hususunda hekimleri zorlamaktadur.
Hastalar arasindaki sosyokiiltiirel farkliliklar da eklendiginde hekimlerin
aydinlatmay1 standart bilgiler {izerinden degil de hastanin anlayabilecegi
sekilde ve nem verdigi konularda ayrica yogunlasarak yapmas: gerektigi
savunulmaktadir.

* Kirikkale Universitesi Tip Fakiiltesi Dahili Tip Bilimleri Boliimii Kardiyoloji Anabilim Dali.
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Mevzuatimiz her ne kadar tibbi miidahalelerin cogunda riza igin bir sekil
sart1 aramasa da ispat kiilfeti acisindan gerek saglik kurum ve kuruluslar
gerekse hekimler, aydmlatilmis rizayr yazihi olarak almayr tercih
etmektedirler. Bu durum, hekimler arasinda aydinlatmann sadece yazili
olarak yapilmasmin yeterli olacag: seklinde anlasilsa da yarg: kararlarinda
hekim ve hasta arasindaki giiven iliskisi ¢ercevesinde hastanin bizatihi ilgili
hekim tarafindan tibbi miidahaleye dair bilgilendirilmesi gerektigi
vurgulanmaktadir.

Aydinlatilmis riza ile ilgili karsilagilan bir baska sorun da aydmnlatmanin
tibbi miidahaleden ne kadar once yapilmasi gerektigidir. Buna iliskin
standart bir stire vermek miimkiin goziikmemektedir. Zira her tibbi
miidahalenin hasta 6zelinde karar verme stireci farkli olabilmektedir. Burada
hekimlerin en fazla dikkate almasi gereken husus, tibbi mitidahale tncesinde
hastanin yeterince bilgi sahibi olup olmadigidir. Tibbi miidahalenin aciliyeti
yoksa, hastanin tereddiitiine mahal vermeyecek bir aydinlatma siiresinin
hekim tarafindan hastaya gore bigilmesi dnerilebilecektir.

Anahtar Kelimeler: Aydinlatilmis Onam, Tibbi Miidahale.
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APPROACH TO INFORMED CONSENT iN LIGHT OF CURRENT
PROBLEMS IN PRACTICE

Prof. Dr. Nesligiil YILDIRIM
ABSTRACT

One of the most important obligations that doctors have to confront due
to their profession is to perform medical intervention. Although the concept
of medical intervention from physicians’ perspective is generally understood
as interventional treatment modalities; it essentially encompasses all kinds of
physical and mental interventions carried out within the boundaries of
medicine in accordance with professional obligations and standarts for the
protection of health, diagnosis and treatment of diseases as stated in Patient
Rights Regulation. In this context, for example, the diet recommended by the
doctor to the patient or the tests and examinations requested to diagnose the
disease, and the medical or surgical treatments performed are also considered
as medical interventions. Even if the medical intervention is beneficial for the
patient's health, it will lead to a violation of a fundamental personal right in
terms of the inviolability of bodily integrity; therefore, the legal order requires
that medical interventions meet certain conditions in order to be lawful. A
medical intervention is accepted as lawful if it is performed within a medical
indication, in accordance with medical standards, by authorized persons and
after the informed consent of the patient is obtained.

One of the most common problems encountered by doctors who focus
on the diagnosis and treatment of patients during their medical education and
subsequent clinical practice is approaching patients from a legal perspective.
Informed consent of the patient means that the patient gives consent to a
medical intervention after being informed about the medical intervention.
Here, the consent alone is not sufficient; the patient must know what he or
she is consenting to and be able to critically comprehend it. However, the
difference in knowledge and experience between patients and doctors in
medical matters challenges them regarding the limits of enlightenment.
Considering the sociocultural differences between patients, it is argued that
doctors should provide information not based on standard information about
medical intervention but rather in a selective way that the patient can
understand and by focusing on the issues that are important to him/her.

Although our law rules do not require a spesific shape of requirement
for consent for most medical interventions, both healthcare institutions and
doctors prefer to obtain written informed consent in terms of the burden of
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proof. Although it is generally understood among doctors that informing
patients only in writing will be sufficient, judicial decisions emphasize that
the patient should be informed about the medical intervention by the relevant
physician himself or herself, within the framework of the trust relationship
between the doctor and the patient.

Another problem encountered with informed consent is how long before
medical intervention the information should be obtained. It is not possible to
give a standard timeframe for this, as the decision-making process for each
medical intervention may differ from patient to patient. The most important
consideration for doctors here is whether the patient is sufficiently informed
before proceeding with medical intervention. If the medical intervention is
not urgent, the doctors may be recommended tailoring the information to the
patient's needs, allowing for a timeframe that will not cause hesitation.

Keywords: Informed Consent, Medical Intervention.
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COCUGUN AYDINLATILMIS RIZA SURECINE KATILIMI
Ars. Gor. Ulkii Ceren BAGCI*

Yakin ge¢mise kadar cocuklar ebeveynlerinden bagimsiz bir varlik
olarak goriilmemistir. Bu sebeple ¢ocuklara iliskin her tirla karar
veli/vasileri tarafindan almmustir. Ancak bu diizen c¢ocuk haklarmin
gelismesiyle birlikte tartisilmaya baslanmustir. Birlesmis Milletler Cocuk
Haklarma Dair S6zlesme’de semsiye haklar olarak kategorize edilen “katilim
(katilma) hakki” ve “cocugun stiin yarar1” kavramlarr ¢ocugun aile ve
toplumdaki bagimsiz birey olma roliinti giiclendirmistir. Buna bagh olarak
onceleri sorgulanmadan kabul edilen ve uygulanan bir¢cok durum hukuki bir
sorun olarak karsimiza gikmaya baslamistir. Karsilasilan hukuki sorunlara
deginmeden o6nce “cocuk” kavramindan ne anlagimas: gerektigi
belirlenmelidir. Ttirk Medeni Kanunu (TMK) m. 11 uyarinca kural olarak 18
yasini doldurmayan herkes gocuk (ktigiik) olarak kabul edilir. Bu bilgi
1s13ginda meydana gelen hukuki sorunlardan birisi de ¢ocuklarin kisilik hakk:
kapsamina dahil olan tedavi stirecinde, ¢ocuktan aydinlatilmis rizasinin
alimasina ihtiyag¢ olup olmadig1 meselesidir.

Aydinlatilmis r1za, kisinin yapilacak tibbi mitidahaleye serbest iradesiyle
karar vermesi esasia dayanir. Bu kapsamda aydinlatilmis riza iki asamadan
meydana gelir. Bu asamalardan ilki, hekimin tibbi girisimde bulunulacak
hastaya s6z konusu girisimin neden bir secenek olarak sunuldugu, yararlari,
zararlar1 ve sonuglar1 hakkinda bilgi vermesidir. Ikinci asama ise karar
asamasidir. Yapilan bilgilendirilme sonrasinda hasta tedaviyi kabul
edebilecegi gibi red de edebilir. Hastanin tedaviyi reddetmesi halinde hekim
tarafindan aydinlatma yiikiimliiltigii yerine getirilmis, ancak hasta tarafindan
tedaviyi ret hakki kullanilmis olur. Hastanin tedaviyi kabul etmesi
ihtimalinde ise aydimnlatilmis riza s6z konusu olur ve tibbi miidahalenin
hukuka uygunluk sartlarindan birisi gergeklesmis olur. Aydinlatilmis rizanin
hukuka uygun olarak meydana gelebilmesi icin baslica unsurlar gontilliik ve
yeterliliktir. Yeterlik unsuru, hastanin kendisine yapilan bilgilendirmeleri
anlayabilecek diizeyde olmasini ifade eder. Bu bakimdan yeterlik unsuru,
ehliyet unsurlarindan “ayirt etme gtictine sahip olma” unsuruna karsilik
gelmektedir. Yas kiigtikltigii de ayirt etme gilictinii olumsuz yonde etkileyen
nedenlerden birisi olarak hem Tiirk Medeni Kanunu m. 13 hem de Hasta
Haklar1 Yonetmeligi m. 4 kapsaminda sayilmistir. Ancak yas kiictikltigtintin

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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her haliikdrda ayirt etme giictinti etkileyecegini kabul etmek dogru
olmayacak her somut olay bakimindan ayri bir inceleme yapilmasi
gerekecektir. Bu bakimdan ayirt etme giictine sahip kiictik veya kisithilarin
“yeterlik” unsurunu sagladig1 6ne stiriilebilecektir. Aydinlatilan hastanin tek
basina r1za vermesi ise ancak hastanin tam fiil ehliyetine sahip olmas1 halinde
s6z konusu olabilecektir. Ayirt etme giicti, erginlik ve kisith olmama
sartlarindan “ergin olma” sartim1 saglamayan ayirt etme giictine sahip
kiictiklerin r1za verip veremeyecegi hususu ise tartigmalidir. Bu tartismalar
ele alinmadan 6nce hekim ve hasta arasinda hangi hukuki islemin oldugu
belirlenmelidir.

Hasta ile hekim arasinda kurulan ve karsimiza siklikla ¢ikan hukuki
islem hekimlik s6zlesmesidir. Bir hekimin hastaya teghis ve tedaviye yonelik
fiiller meydana getirmeyi hastanin da bu hizmetin karsiliginda bir bedel
o6demeyi tistlendigi iliski bir hukuki islem olan “tedavi sozlesmesi/hekimlik
sozlesmesi”ni meydana getirir. Hekim ve hasta arasindaki s6z konusu hukuki
iliski bir sozlesmeye viicut verdigi igin kural olarak taraflarm tam fiil
ehliyetine sahip olmasi gerekir. Sinirli ehliyetsiz bir kimsenin, 6rnegin velayet
altindaki bir kiictigtin tedavi s6zlesmesini tek basma yapip yapamayacag:
meselesi ise tartismalidir. Bir goriise gore, hekimlik s6zlesmesindeki asli edim
kiictiglin beden biittinltigti veya manevi biittinl{igi izerinde sonu¢ meydana
getireceginden kisiye siki sikiya bagli haklarin kapsamina girmektedir. Bu
sebeple TMK m. 16'nun ikinci ctimlesi uyarinca yasal temsilcinin rizasi gerekli
olmadigindan kiictigiin sdzlesmenin tarafi olarak yer almasi miimkiindiir.
Diger bir goriise gore ise de tedavi olacak kisinin siurli ehliyetsiz olmast
halinde yasal temsilcinin rizasimnin alimmmasi zorunludur. Zira bu durum farkl
kanun metinlerinde emredici bir nitelikte diizenlenmistir. 1219 Sayili
Kanun'un 70. maddesi ve Hasta Haklar1 Yonetmeligi m. 24 uyarimnca agik bir
sekilde hastanin kiictik veya kisitli olmasi halinde veli ya da vasisinden onay
almmas1 gerektigi belirtilmistir. Hatta bu durumda tedavi s6zlesmesinin
taraflarinin  veli/vasi ve hekim oldugu, bununla birlikte s6z konusu
sozlesmede hekimin edimini kii¢tigtin sahus varlig1 tizerinde gerceklestirmesi
sebebiyle nitelik olarak tam tictincii kisi yararina sézlesmenin mevzu bahis
oldugu one siirtilmektedir. Kanaatimizce, smurli ehliyetsiz bir kimsenin
sozlesmenin tarafi olarak yer almast TMK m. 16 anlaminda mtimkiindiir.

Hekimlik s6zlesmesinin taraflarmin kimler oldugu bakimindan hangi
goriistin benimsendiginden bagimsiz olarak, aydinlatilmasi gereken kisi
hastadir. Ancak sadece hastanin mu hasta ile hasta yakimlarmin da mu
aydinlatilmas1 gerektigi, 6zellikle hastanin kii¢tik olmas: halinde énem arz
etmektedir. Bu konuda 6gretide farkl goriisler ileri stirtilmektedir. Kiictigtin
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korunmasimi temel alan bir goriise gore aydmlatilmis rizada mutlaka yasal
temsilcinin rizasi da alinmalidir. Keza, yasal diizenlemeler de bu goriisii
desteklemektedir. Ne var ki, her kiictigii riza yeterligi bakimindan aym
kefeye koymak adaletsiz sonuglarin ortaya ¢ikmasma yol agacaktir. Bu
sebeple ileri stiriilen diger gortise gore, kiicligin ayirt etme glicliniin
(yeterliginin) olmas1 halinde yasal temsilciye basvurulmamasi, sadece
yeterlige sahip cocuktan (smirh ehliyetsiz kimseden) onay alinmasi gegerli
olmalidir. Zira, bu durumda kisiye siki sikiya bagh bir hakkm kullanimm
mevcuttur.

Yukarida sozii edilen hukuki sorun kapsaminda bazi ¢oztim onerileri
one siriilmiistiir. Oregin, riza ehliyeti (yeterlik) bakimindan 15 yagindan
kiictik hastalarin aydinlatma “yeterligine” sahip bulunmadig1 ancak 15-18
yas aras1 hastalarda aydmlatilmis rizanin bulunmasinin yeterli oldugu 6ne
stirtilmiuistiir. Bir bagka ¢rnek uyarimnca, sadece riskin yiiksek oldugu tibbi
miidahalelerde yasal temsilcinin rizasinin aranmasi gereklidir.

Her ne kadar farkli kanun ve yonetmelik maddelerinde cocugun
aydinlatilmus rizasina iliskin diizenlemeler olsa da uygulamadaki ihtiyaclara
cevap veren bir hukuki dayanak hentiz mevcut degildir. Bu bakimdan,
¢ocuklarin aydinlatilmis riza stirecine katilimi hakkinda kanun koyucunun
karsilastirmali hukuku da goz ontine alarak bir diizenleme yapmasi
gereklidir.

Anahtar Kelimeler: Tibbi Miidahale, Cocuk, Riza, Yeterlik.
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PARTICIPATION OF THE CHILD IN THE INFORMED CONSENT
PROCESS

Ars. Gor. Ulkii Ceren BAGCI
ABSTRACT

Until the recent past, children were not considered as an independent
being from their parents. For this reason, all decisions regarding children
were taken by their parents/guardians. However, this situation has started to
be discussed with the development of children's rights. The concepts of “right
to participation” and “best interests of the child”, categorized as principles in
the United Nations Convention on the Rights of the Child, have strengthened
the role of the child as an independent individual in the family and society.
Accordingly, many situations that were previously accepted and practiced
without being questioned have started to appear as legal problems. Before
addressing the legal problems encountered, it should be determined what
should be understood from the concept of “child”. Pursuant to Article 11 of
the Turkish Civil Code, as a rule, anyone under the age of 18 is considered a
child (minor). In the light of this information, one of the legal problems that
arise is whether the informed consent of the child is required during the
treatment process, which is within the scope of the personality rights of
children.

Informed consent is based on the principle that the person decides on the
medical intervention to be performed with his/her free will. In this context,
informed consent consists of two stages. The first of these stages is the
physician's informing the patient about why the medical intervention is
presented as an option, its benefits, harms and consequences. The second
stage is the decision stage. After being informed, the patient can either accept
or refuse the treatment. If the patient refuses the treatment, the obligation to
inform is fulfilled by the physician, but the right to refuse the treatment is
exercised by the patient. In the event that the patient accepts the treatment,
informed consent is in question and one of the conditions of lawfulness of the
medical intervention is realized. The main elements for informed consent to
occur in accordance with the law are voluntariness and competence. The
element of competence refers to the patient's ability to understand the
information provided to him/her. In this respect, the element of competence
corresponds to the element of “having the power of capacity of judgement”
among the elements of capacity. Minority is listed as one of the reasons that
negatively affect the power of capacity of judgement under both Article 13 of
the Turkish Civil Code and Article 4 of the Patient Rights Regulation.
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However, it would not be correct to accept that the minority of age will affect
the power of capacity of judgement in any case, and a separate examination
will be required for each concrete case. In this respect, it may be argued that
minors or restricted persons who have the power of capacity of judgement
meet the element of “competence”. The consent of the informed patient alone
can only be given if the patient has full capacity to act. It is controversial
whether minors with the power of capacity of judgement who do not fulfill
the condition of “being an adult” among the conditions of having the power
of capacity of judgement, being an adult and not being restricted can give
consent. Before addressing these discussions, it should be determined which
legal transaction exists between the physician and the patient.

The most frequently encountered legal transaction between a patient and
a physician is the medical contract. The relationship in which a physician
undertakes to perform diagnostic and therapeutic acts for the patient and the
patient undertakes to pay a fee in return for this service constitutes a
“treatment contract/physician contract”, which is a legal transaction. Since
the legal relationship between the physician and the patient constitutes a
contract, as a rule, the parties must have full capacity to act. The issue of
whether a person with limited capacity, such as a minor under custody, can
enter into a treatment contract on his/her own is controversial. According to
one opinion, since the primary performance in the medical contract will have
consequences on the physical integrity or moral integrity of the minor, it falls
within the scope of the strictly personal rights. For this reason, since the
consent of the legal representative is not required pursuant to the second
sentence of Article 16 of the Turkish Civil Code, it is possible for the minor to
be a party to the contract. According to another opinion, if the person to be
treated is lack of capacity, the consent of the legal representative must be
obtained. This is because this situation is regulated in a mandatory manner in
different legal texts. Article 70 of the Law No. 1219 and Article 24 of the
Patient Rights Regulation clearly states that if the patient is a minor or
restricted, the consent of the parent or guardian must be obtained. In this case,
it is even argued that the parties to the treatment contract are the
parent/guardian and the physician, and that the contract in question is a
contract for the benefit of a third party since the physician performs his/her
performance on the personal property of the minor. In our opinion, it is
possible for a person with limited capacity to be a party to a contract within
the meaning of Article 16 of the Turkish Civil Code.

Regardless of which view is adopted in terms of who are the parties to
the medical contract, it is the patient who should be informed. However,
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whether only the patient or also the patient and the patient's relatives should
be informed is important, especially if the patient is a minor. Different
opinions are put forward in the doctrine on this issue. According to an
opinion based on the protection of the minor, the consent of the legal
representative must also be obtained in the informed consent. Likewise, legal
regulations also support this view. However, putting all minors in the same
category in terms of their capacity to consent will lead to unfair results. For
this reason, according to the other opinion put forward, if the minor has the
power of capacity of judgement (competence), it should be valid not to apply
to the legal representative, but only to obtain consent from the competent
child (limited capacitied person). This is because, in this case, there is the
exercise of a right strictly dependent on the person.

Within the scope of the aforementioned legal problem, some solution
proposals have been put forward. For example, in terms of capacity
(competence) to consent, it has been argued that patients under the age of 15
do not have the “competence” to inform, but it is sufficient to have informed
consent in patients between the ages of 15-18. According to another example,
the consent of the legal representative should only be sought in medical
interventions where the risk is high.

Although there are regulations on the informed consent of the child in
different laws and regulations, there is not yet a legal basis that meets the
needs in practice. In this respect, it is necessary for the legislator to make a
regulation on the participation of children in the informed consent process,
taking into account the comparative law.

Keywords: Medical Intervention, Child, Consent, Competence.
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HEKIMIN DIiGER SAGLIK PERSONELININ FiiLLERINDEN
SORUMLULUGU

Ars. Gor. Esin OZTEN®

Hekimler ve diger saglik personelinin tibbi miidahalede bulunurken
tibbi standartlara uygun davranmasi gerekmektedir. Tibbi miidahale
gergeklestirilirken hukuka aykir1 olarak hastalara verilen zararlardan dolay:
saglik personelinin hukuki sorumlulugu dogmaktadir. Kamu kurum ve
kuruluslarinda calisan hekimler ve saglik personeli, kamu personeli
oldugundan ve verilen tibbi hizmet, kamu hizmeti niteliginde oldugundan,
tibbi miidahalelerden kaynakli bir zarar meydana geldiginde dogrudan
hekimden ya da diger saglik personelinden tazminat talep edilmesi mtimkiin
degildir. Bu hallerde kamu kurum ve kuruluslarina, idari yargida tam yargi
davasmin yoneltilmesi gerekmektedir. Bu tebligin temel amaci ise, hekimin
sorumlulugunun 6zel hukuka dayandigi hallerde, hekime veya ozel
hastaneye bagl olarak calisan ancak hasta ile aralarinda dogrudan sozlesme
iliskisi bulunmayan yardimci saglik personelinin fiillerinden dogan
sorumlulugu degerlendirmek ve tespit etmektir.

Ozel hastane ve kliniklerde bir organizasyon iginde hizmet veren saglik
personeli, hasta ile bizzat s6zlesme iliskisi kurmadig: takdirde olagan akista
hastane ile hasta arasinda bir s6zlesme iligkisi s6z konusu olmaktadir. Bu
durumda tibbi miidahalede mesleki ytiikiimliiliikler ve standartlara uygun
olmayan ve zarara yol acan bir fiilden dolay1, sozlesmeye aykiriliktan dolay1
dogrudan hastane sorumlu olmaktadir. Hastanenin tibbi miidahaleden
kaynaklanan zarar1 gidermesi durumunda, tibbi miidahaleyi gerceklestiren
saglik personeline riicu etmesi miimkiindiir.

Kendisi adina, 6zel muayenehanesinde ¢alisan bir hekimin, hasta ile
arasindaki sozlesmenin vekalet sozlesmesi kapsaminda oldugu kabul
edilmektedir. Bazi hallerde eser sozlesmesi olarak degerlendirilmesi
miimkiindir. Akdedilen sozlesme kapsaminda hekimin sahsi goz ontine
almarak sozlesme yapilmasi s6z konusu olan tibbi miidahaleleri, hekimin
bizzat gergeklestirmesi gerekir. Bu hallerde yardimci kisi kullanilmasi
miimkiin degildir. Ancak tibbi miidahalenin gerceklestirilmesi sirasinda,
ifaya yardimci olarak diger saglik personelinin bulunmasi miimkiin olan
hallerde, 6rnegin hemsire, anestezist, asistan vb. saglik personeli tibbi

*Trabzon Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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miidahalede bulunabilir. Bu durumda hekimin, yardimcr kisileri gozetim ve
denetiminde bulundurmas: ve uygun talimat ile yonlendirmesi gereklidir.
Tebligde, ifaya yardimci olan diger saghk personelinin fiilerinden
kaynaklanan bir zarar meydana gelmesi durumunda sorumlulugun sujesi ve
kapsamu, Yargitay kararlari 1s1§inda degerlendirilecektir.

Biyoloji ve Tibbin Uygulanmasi Bakimindan Insan Haklari ve Insan
Haysiyetinin Korunmasi Sozlesmesi: Insan Haklar1 ve Biyotip Sozlesmesi'nin
4. maddesinde saglk alaninda herhangi bir miidahelenin, ilgili mesleki
ytiktimliilikler ve standartlara uygun olarak yapilmasi gerektigi
diizenlenmistir.  Tibbi standartlara aykir1 olarak gerceklestirilen tibbi
miidahalelerde saghik personelinin kusuru veya ihmali bulunmas:
durumunda hukuki sorumlulugu s6z konusu olmaktadir. Sozlesmenin
ifasma yardimcr kisinin fiilinden sorumlulugu diizenleyen TBK m. 116
hitkmiine gore hekimin yardime kisinin fiilinden dolay: sorumlulugunun
dogmasi icin, hekim ile hasta arasinda bir s6zlesme iliskisi bulunmasi gerekir.
Sozlesmeden dogan borcun ifasiin yardimei kisiye birakilmasinin miimkiin
olmasi ve yardimcimin verdigi zararin, kendisine birakilan isin goriilmesi
sirasinda gerceklestirilmis olmasi gerekir. Her ne kadar TBK m. 115°e gore,
yardimcr kisinin fiillerinden dogan sorumlulugun kaldirilmas: hakkinda
sorumsuzluk anlagsmasi yapilmasi miimkiin olsa da hekimlik mesleginin
uzmanhg: gerektiren bir meslek olmasimndan dolayr tibbi miidahalelerde
verilen zararlar hakkinda sorumsuzluk anlagmas: yapilmasinmn miimkiin
olmadig1 kabul edilmektedir. Bu nedenle hekim, tibbi mitidahalede bulunan
diger saglik calisanlarmun fiillerinde hafif kusurlu olmalar1 halinde dahi
sorumlu tutulacaktir.

Tebligde, yardimcr saglik personelinin hasta ile arasinda bir sozlesme
iliskisi s6z konusu olmadigimndan bu kisilerin sadece hekimin sotzlesme
kapsaminda gergeklestirdigi edimi ifaya yardimci konumunda oldugu
sonucuna varilmistir. Hekim ile s6zlesme iligkisi bulunan hastaya yonelik bir
zarar s6z konusu oldugunda stzlesme sorumlulugunun dogacag: ve TBK m.
66 hiikmiiniin uygulama alan1 bulmayacag kanaatine varilmigtir. Hekim ile
hasta arasinda bir sozlesme iligkisinin s6z konusu olmadig1 hallerde, 6rnegin
riza alinmas1 miimkiin olmayan bir durumda vekaletsiz isgérme kapsaminda
gerceklestirilen tibbi miidahale sirasinda yardimci saglik personeli bir zarara
yol acmis olursa, bu halde TBK m. 66 kapsaminda adam calistiranin
sorumlulugunun giindeme gelebilecegi sonucuna ulasilmustir.
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PHYSICIAN'S LIABILITY FOR THE ACTS OF OTHER HEALTH
PERSONNEL

Ars. Gor. Esin OZTEN
ABSTRACT

Physicians and other health personnel must act in accordance with
medical standards when performing medical interventions. The legal liability
of the healthcare personnel arises due to the damages caused to patients in
violation of the law while performing medical interventions. Since physicians
and healthcare personnel working in public institutions and organisations are
public personnel and the medical service provided is in the nature of public
service, it is not possible to claim compensation directly from the physician or
other healthcare personnel when a damage arising from medical
interventions occurs. In such cases, public institutions and organisations must
be sued for full remedy in administrative jurisdiction. The main purpose of
this communiqué is to evaluate and determine the liability arising from the
acts of the auxiliary health personnel who work under the physician or
private hospital but do not have a direct contractual relationship with the
patient, in cases where the physician's liability is based on private law.

In private hospitals and clinics, if the healthcare personnel providing
services within an organisation do not establish a contractual relationship
with the patient personally, a contractual relationship between the hospital
and the patient is in question in the ordinary course. In this case, the hospital
is directly liable for breach of contract due to an act that does not comply with
professional obligations and standards in medical intervention and causes
damage. In the event that the hospital compensates the damage arising from
the medical intervention, it is possible to recourse to the health personnel who
performed the medical intervention.

It is accepted that the contract between a physician working on behalf of
himself/herself in his/her private practice and the patient is within the scope
of an agency contract. In some cases, it may be considered as a contract of
work. Within the scope of the contract concluded, the physician must
personally perform the medical interventions that are subject to the contract
by considering the physician's person. In these cases, it is not possible to use
an assistant. However, in cases where it is possible to have other health
personnel to assist in the performance of the medical intervention, such as
nurses, anaesthetists, assistants, etc., health personnel may perform medical
interventions. In this case, the physician is required to keep the assistants
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under his/her supervision and control and to direct them with appropriate
instructions. In this Communiqué, the subject and scope of liability in the
event of a damage arising from the acts of other healthcare personnel assisting
in the performance will be evaluated in the light of the decisions of the Court
of Cassation.

The Convention for the Protection of Human Rights and Dignity of the
Human Being with regard to the Application of Biology and Medicine:
Convention on Human Rights and Biomedicine Art. 4 stipulates that any
intervention in the field of health should be carried out in accordance with the
relevant professional obligations and standards. In medical interventions
performed in violation of medical standards, legal liability arises in the event
of a defect or negligence of the healthcare personnel. According to Article 116
of the TBK, which regulates the liability for the acts of the person assisting the
performance of the contract, in order for the physician to be liable for the acts
of the person assisting the performance of the contract, there must be a
contractual relationship between the physician and the patient. It must be
possible to leave the performance of the contractual obligation to the assistant,
and the damage caused by the assistant must be realised during the
performance of the work left to him. Although it is possible to conclude an
irresponsibility agreement regarding the removal of liability arising from the
acts of the assistant according to Article 115 of the TBK, it is accepted that it is
not possible to conclude an irresponsibility agreement regarding the damages
caused during medical interventions, since the profession of medicine is a
profession that requires expertise. Therefore, the physician will be held liable
even if other healthcare professionals who perform medical interventions are
slightly negligent in their acts.

In the Communiqué, since there is no contractual relationship between
the auxiliary health personnel and the patient, it is concluded that these
persons are only in the position of assisting the physician to perform the
performance performed by the physician within the scope of the contract. It
is concluded that in the event of a damage to the patient who has a contractual
relationship with the physician, contractual liability will arise and Art. 66 of
the TBK will not be applicable. In cases where there is no contractual
relationship between the physician and the patient, for example, in a situation
where it is not possible to obtain consent, if the auxiliary health personnel
causes a damage during the medical intervention performed within the scope
of work without a power of attorney, it has been concluded that the liability
of the employer may arise within the scope of Article 66 of the TBK.
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BARNUM VE PLASEBO ETKILERININ ALTERNATIF TIP TANI VE
TEDAVI YONTEMIi OLARAK SUNULMASININ KRIMINOLOJi VE
CEZA HUKUKU BAGLAMINDA DEGERLENDIRILMESI

Dr. Ogr. Uyesi Burak BOZ*

Barnum etkisi, bireylerin genel ve belirsiz ifadelere kisisel anlamlar
yiikleme egilimi olarak tamimlanir. Alternatif tip baglaminda, bu etki,
bireylerin kendi saghk durumlarma uygun oldugunu distindiikleri
acgiklamalara karst daha savunmasiz hale gelmelerine neden olabilir. Diger
tarafta, plasebo etkisi, bir tedavi veya aracin etkisiz olmasina ragmen, bireyin
beklentileri nedeniyle faydali bir sonug yaratmasidir. Bu iki fenomen bir
araya geldiginde, ozellikle alternatif tip uygulamalarinda ciddi bir
manipiilasyon araci olarak karsimiza ¢ikmaktadir.

Barnum etkisi; onceleri falcilar, ozellikle genis kitlelere drnegin aym
ayda dogan insanlara tek bir fal sunan astrologlar gibi kimselerce bireysel
manipiilasyon yeteneklerine bagh olarak kullanilabilmekteydi. Bugiin ise
gelisen teknoloji, magdurlarin goztinde daha giivenilir bir imaja sahip tibbi
goriintimlii cihazlar yoluyla bu etkinin olusturulmasina olanak vermektedir.
Ustelik, gelisen yapay zeka araglar1 ve kisisellestirilmis pazarlama yontemleri
bu alandaki tehlikeyi giderek tirmandirmaktadir. Son yillarda; biordzenans
ve biofrekans gibi yontemler kullanilarak bireylere hastaliklarini teshis etme
veya tedavi etme vaatlerinde bulunuldugu goriilmekte bir damla kandan ya
da bir sag telinden viicuttaki tiim hastaliklarin teshisini gerceklestirdigi iddia
edilen cihazlar, bilimsel bir temele sahip olmamasma ragmen yaygin bir
sekilde kullarulmaktadir. Bu tiir sozde bilimsel cihazlarin ikna edici bir
sekilde sunulmasi, bireylerin umutlarindan yararlanmay: ve dolayisiyla bu
stireclerde elde edilen kazanci artirmayr hedeflemektedir. Elde edilen
kazanglar yalnizca teshis cihazlariyla smurli kalmamakta, aym zamanda
aktarlarda satilan bitkisel tirtinler, dogal taslar gibi maddelerin ticareti ile
daha da genis bir alana yayilmaktadir.

Manipiilatif teshis yontemleri ve bu yontemlere dayali sézde tedaviler,
yalnizca dolandmriciik sugu kapsaminda degerlendirilebilecek ekonomik
zararlara yol agmakla kalmaz, ayn1 zamanda bireylerin saglik ve yasam
haklarina yonelik ciddi tehditler olusturur. Alternatif tip uygulamalarinda

* Ankara Sosyal Bilimler Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku
Anabilim Dal1.
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diizenleme eksikligi, bu tiir manipiilasyonlarin daha da yaygimnlasmasina
olanak saglamaktadir. Saghk kuruluslarinda dahi standardizasyonun
olmamas, bireylerin korunmasizligin artirmaktadir. Insanlar; hastane ve tip
merkezlerinde de uygulandigini gordiikleri yontemlerle ayni adla sunulan
yontemlere biiytik bir glivenle basvurmaktadir. Kaldi ki bu tiir
uygulamalarin yeterli regtilasyonunun olmamasi saglik kuruluslarmin da kar
elde etmek icin bu yollara basvurmalarinin 6niinti agmaktadir.

Ceza hukuku agisindan ele alindiginda, bu tiir faaliyetlerin dolandiricilik
kapsaminda degerlendirilmesi miimkiindiir. Ornegin, teshis cihazlarin
yaniltici reklamlarla pazarlanmasi veya bu cihazlarm kullanilmas: suretiyle
maddi kazang elde edilmesi somut olayda manevi unsurlarmn da varlig:
halinde sug tegkil eder. Ote yandan, mevcut hukuki gergeve igerisinde, bu tiir
suclarin etkili bir sekilde dnlenmesi ve cezalandirilmasi noktasinda bir¢ok
bosluk bulunmaktadir. Ustelik, 6zel hukuk diizenlemeleri bu tiir durumlarda
yetersiz kalmaktadir. Aktar raflarindaki tirtinlerin veya dogal tas olarak
adlandirilan materyallerden yapilma takilarmn, sozde tanilar ve tedaviler
tizerine pazarlanmasmin dncelikle idari yaptirmmlarla karsilanmasi ve kimi
ekstrem durumlarda cezalandirilmas: icin gerekli yasal diizenleme
yapilmalidir. Mevcut ceza kanunlarinin eksikliklerini giderecek sekilde,
pazarlama ve teshis faaliyetleri daha siki bir sekilde denetlenmelidir. Bilimsel
gelismelerin ontinti  kapatmayacak bir yaklasimla, bu cihazlara dair
standartlarin belirlenmesi ve etkin bir kontrol mekanizmasinin olusturulmast
gereklidir ve bunu saglamak icin kapsamli ve disiplinler aras1 yaklasimlara
ihtiya¢ duyulmaktadir.

Anahtar Kelimeler: Biorezonans, Biofrekans, Tam1 Cihazlari, Barnum
Etkisi, Plasebo Etkisi.
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THE ASSESSMENT OF HYPING THE BARNUM AND PLACEBO
EFFECTS AS A FORM OF ALTERNATIVE MEDICINE
DIAGNOSTIC AND THERAPEUTIC APPROACHES WITHIN
CRIMINOLOGY AND CRIMINAL LAW

Dr. Ogr. Uyesi Burak BOZ
ABSTRACT

This study seeks to perform a comprehensive analysis of the depiction of
Barnum and placebo effects as diagnostic and therapeutic approaches within
alternative medicine, examined through a criminological and criminal law
lens. The Barnum and placebo effects exploit individuals' cognitive and
psychological predispositions, establishing a foundation for strategies that
yield financial profit through deceptive diagnoses and treatment approaches.
The susceptibility of these alternative medicine methods to misuse presents
numerous legal and ethical challenges. The Barnum effect refers to the
inclination of individuals to attribute personal significance to ambiguous and
general statements. Within the realm of alternative medicine, this effect may
render individuals more susceptible to interpretations they deem appropriate
for their health issues. The placebo effect refers to the generation of a positive
outcome resulting from an individual's expectations, despite the
ineffectiveness of a treatment or intervention. When these two phenomena
converge, they manifest as a significant instrument for manipulation,
particularly within alternative medicine practices. The Barnum effect has
always been employed by fortune tellers, particularly astrologers, who
provide one generalised prediction to large groups, such as individuals
sharing the same zodiac sign, leveraging their personal manipulation
abilities. Currently, advancing technology facilitates the generation of this
effect through medical apparatus that possess a more credible appearance in
the perception of the victims. Furthermore, the advancement of artificial
intelligence tools and tailored marketing strategies is progressively
heightening the risks in this domain. In recent years, techniques such as
biorresonance and biofrequency have been employed to promise individuals
a diagnosis or treatment of their comprehensive ailments. Devices purporting
to diagnose all bodily diseases from a drop of blood or a strand of hair gain
popularity despite the absence of scientific validation. The compelling
promotion of these pseudo-scientific devices seeks to capitalise on
individuals' aspirations for a healthy life and fears of illness, thereby
augmenting the profits derived from these ventures. The profits generated
extend beyond selling and using fees of diagnostic devices; they are also
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diversifying into a wider domain through the commerce of herbal products
sold in herbalist shops and natural stones. Deceptive diagnostic techniques
and fraudulent treatments derived from these methods not only result in
economic harm that can be categorised as fraud but also present significant
risks to individuals' health and right to life. The absence of regulation in
alternative medicine practices facilitates the proliferation of such
manipulations, while the lack of standardisation within healthcare
institutions  heightens individuals' susceptibility. Individuals trust
practitioners under the counter because their techniques are designated by
the same nomenclature as those employed in hospitals and medical facilities.
Furthermore, the absence of sufficient regulation for these methods, such as
biorresonance and biofrequency, encourages healthcare institutions to
employ some pseudo-treatments for profit. From the standpoint of criminal
law, such activities may be categorised as fraud. Marketing diagnostic devices
with deceptive advertisements or profiting from their use constitutes a crime
in this specific instance if the subjective elements of the crime type are also
involved. Conversely, the current legal framework contains numerous
deficiencies in effectively deterring and penalising such offences.
Furthermore, private law provisions are inadequate in these instances. Legal
regulations must focus on regulating such devices and their usages,
incorporating administrative sanctions and, in severe instances, punitive
measures. To rectify the deficiencies in the current penal laws, marketing and
diagnostic activities must be subjected to more stringent oversight. To
facilitate scientific advancements without obstruction, it is essential to
establish standards for these devices and implement an effective regulatory
framework, necessitating comprehensive and interdisciplinary strategies to
accomplish this goal.

Keywords: Bioresonance, Biofrequency, Diagnostic Instruments, The
Barnum Effect, The Placebo Effect.
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HIV TASIDIGI TESPIiT EDILEN ES BAKIMINDAN HEKIMIN
DIiGER ESE HABER VERME YUKUMLULUGUNUN CEZA
HUKUKU BAKIMINDAN DEGERLENDIRILMESI

Dr. Ogr. Uyesi Sibel CAN*

HIV enfeksiyonu kronik aktif bir hastaliktir. Bu hastalik bulasic1 olmasi
yoniiyle toplum saghigim tehdit etmenin yamu sira bireyi 6zel hayatindan
calisma hayatina kadar pek ¢ok alanda derinden etkileme potansiyeline
sahiptir. Hasta mahremiyetini ve kamu sagligini1 koruma arasinda hassas bir
denge kurmak =zorunda olan hekim, ozellikle HIV gibi stigmaya
(damgalanma) yol agabilen hastaliklarda, daha dikkatli davranmak
durumundadir. Bununla birlikte HIV/AIDS gibi bulasma sekilleri ve
bulagmanin nasil énlenecegi hakkindaki bilginin gelismeye ve degismeye
devam ettigi bir alanda boyle bir denge kurmak fazlasiyla zordur. Bu noktada
hekim agisindan bir rehber niteliginde olan partner bildirim programlari,
yillardir bircok tilkede bulasici hastaliklarla miicadelede bir halk saglig
koruma stratejisi olarak kullanilmaktadir. Bu tiir programlar ile enfekte
bireylerin cinsel partnerlerinin bilgilendirilmesi saglanarak hastaligin
yayillmasint engelleme amaglanmaktadir. Tiirkiye'de ise mevcut mevzuatta
acik bir diizenleme olmamasi, hekimlerin hukuki riskler olmaksizin karar
vermesini zorlastirmaktadir. S6z konusu stirecte hekimin karsilasabilecegi
sug tiplerinin basinda, kisinin saglik durumuna yonelik bilgilerin hassas
kisisel veri niteliginde olmasi1 sebebiyle “Verileri hukuka aykir1 olarak verme
veya ele gecirme (TCK m. 136)” sucu gelmektedir. S6z konusu sug tipi
agisindan ozellikle hastanin mahremiyeti ile {gctincti kisileri koruma
yikumliulugtinin ¢atismast halinde se¢imin hangi olgiitlere gore
yapilacaginin  hukuka uygunluk sebepleri cercevesinde tartisilmasi
gerekmektedir. Yine, diger ese virlisin bulastigi hallerde bildirimde
bulunmayan hekim agisindan Tiirk Ceza Kanununda diizenlenen “Kasten
yaralama (TCK m. 86-87-88)”, “Taksirle yaralama (TCK m. 89)”, “Saglik
meslegi mensuplarmin sucu bildirmemesi (TCK m. 280)”, “Gorevi kotiiye
kullanma (TCK m. 257)” gibi sug tipleri degerlendirme konusu
yapilabilecektir. Nitekim HIV pozitif bireyin sug teskil eden eyleminden
dolay1 hekimin cezai sorumlulugunun bulunup bulunmadigimnin sug teorisine
iliskin genel ilkeler 1s131inda tespit edilmesi miimkiindiir. Ancak 6zellikle
goriintiste ihmali suglar i¢in aranan “belli bir yonde icrai harekette bulunma

* Kirikkale Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Anabilim Dali.
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yuktmlultgi”niin mevcudiyetinin yasal gercevesinin ¢izilmesi zorunludur.
Esasen bu tespit kasten yaralamanin ihmali davranisla islenmesi ile taksirle
yaralama suglarinin tipiklik degerlendirmesinde temel nokta niteligindedir.
Ay sekilde diger ese yapilacak bildiriminin gorevinin gereklerini yapmakta
ihmal veya gecikme gostermek suretiyle islenen gorevi kétiiye kullanma sugu
agisindan zorunlu unsur olan “goérevin gerekleri” olgusunun kapsaminda
olup olmadiginin belirlenmesi tnem arz etmektedir. Ayrica HIV pozitif
bireyin eyleminin en azindan suca tesebbiis asamasina varmis olmasi halinde
hekimin sucu bildirme yiikiimliliigii de TCK m. 280 cercevesinde ele
almacaktir. Bahse konu suglar dolayisiyla cezai sorumluluk belirlenirken
ozellikle Diinya Saghk Orgiitii, Birlesmis Millet gibi uluslararasi kuruluslarm
partner bildirimi konusunda tavsiye ettikleri asamali yaklasimin g6z dniinde
bulundurulmas: gerekmektedir. Ayrica Tiirkiye Ulusal AIDS Komisyonunun
yayinladigi ilkeler cercevesinde somut vakanin ele alinmasi, hekimin meslek
etigine uygun olarak secim yapip yapmadigini tespite yardimci olacaktir.
Nitekim viriisiin bulagma riskinin bagli oldugu pek ¢ok faktor mevcut olup,
her olayda uygulanacak genel geger bir kalip belirlemek, kimi zaman hasta
haklarini ihlal ederken kimi zaman da kamu saghgin tehlikeye atabilecektir.
Her iki durum ise gorevli hekimin cezai yaptirimla kars: karsiya kalmasina
sebebiyet verebilecektir. Bu ¢alismada, hekimin HIV pozitif bir hastasinin
partnerine bildirimde bulunma yiikimliltigiu etik ilkeler g6z ardi
edilmeksizin ceza hukuku baglaminda ele alinacaktr.

Anahtar Kelimeler: AIDS, HIV, Hasta Mahremiyeti, Partner Bildirim
Programlari, Kamu Saglig:.
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THE EVALUATION OF THE PHYSICIAN'S OBLIGATION TO
NOTIFY THE OTHER PARTNER IN TERMS OF CRIMINAL LAW IN
THE CASE OF A PARTNER FOUND TO HAVE HIV

Dr. Ogr. Uyesi Sibel CAN
ABSTRACT

HIV infection is a chronic active disease. In addition to threatening public
health due to its contagious nature, this disease has the potential to deeply
affect individuals in many areas from their private life to their working life.
The physician, who has to strike a delicate balance between protecting patient
privacy and public health, has to act more carefully, especially in diseases
such as HIV, which can lead to stigmatization. However, it is extremely
difficult to strike such a balance in a field such as HIV/AIDS, where
knowledge about modes of transmission and how to prevent transmission
continues to evolve and change. Partner notification programs, which serve
as a guide for physicians at this point, have been used for years in many
countries as a public health protection strategy in the fight against infectious
diseases. Such programs aim to prevent the spread of the disease by
informing the sexual partners of infected individuals. In Turkey, the lack of a
clear regulation in the current legislation makes it difficult for physicians to
make decisions without legal risks. One of the most important types of crimes
that physicians may face in this process is the crime of “Unlawfully giving or
obtaining data (Article 136 of the Turkish Penal Code)”, as information on the
health status of a person is sensitive personal data. In terms of the crime type
in question, especially in the event of a conflict between the patient's privacy
and the obligation to protect third parties, it is necessary to discuss the criteria
according to which the choice will be made within the framework of the
reasons for compliance with the law. Again, in cases where the other partner
is infected with the virus, the types of crimes regulated in the Turkish
Criminal Code such as “Intentional injury (TPC art. 86-87-88)”, “Negligent
injury (TPC art. 89)”, “Failure of healthcare professionals to report a crime
(TPC art. 280)”, “ Abuse of duty (TPC art. 257)” may be subject to evaluation.
As a matter of fact, it is possible to determine whether the physician is
criminally liable for the criminal act of the HIV-positive individual in the light
of the general principles of the theory of crime. However, it is imperative to
draw the legal framework of the existence of the “obligation to act in a certain
direction”, which is sought especially for seemingly negligent crimes. In fact,
this determination is the basic point in the evaluation of the typicality of the
crimes of intentional injury with negligent behavior and negligent injury.
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Likewise, it is important to determine whether the notification to be made to
the other partner is within the scope of the fact of “the requirements of the
duty”, which is a mandatory element for the crime of misconduct committed
by showing negligence or delay in performing the requirements of the duty.
In addition, if the act of the HIV-positive individual has reached at least the
stage of attempted crime, the physician's obligation to report the crime will
also be addressed within the framework of Article 280 of the TPC. While
determining criminal liability for the crimes in question, the progressive
approach recommended by international organizations such as the World
Health Organization and the United Nations regarding partner notification
should be taken into consideration. In addition, addressing the concrete case
within the framework of the principles published by the Turkish National
AIDS Commission will help to determine whether the physician has made a
choice in accordance with professional ethics. As a matter of fact, there are
many factors on which the risk of transmission of the virus depends, and
determining a general pattern to be applied in every case may sometimes
violate patient rights and sometimes endanger public health. In both cases,
the physician in charge may face criminal sanctions. In this study, the
obligation of a physician to notify the partner of an HIV-positive patient will
be discussed in the context of criminal law without ignoring ethical principles.

Keywords: AIDS, HIV, Patient Privacy, Partner Notification Programs,
Public Health.
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HEKIMIN SIR SAKLAMA YUKUMLULUGU VE SINIRLARI
Ars. Gor. Ugur DOGRU"

Hekim, meslegi geregi tedavi stirecinde hastasmin sir veya sirlarmi
ogrenebilir. Hekimin bu sirlar1 6grenmesi ya tedavi siireciyle ortaya cikar
yada hastanin hekime soylemesiyle miimkiin olur. Hekim ile hasta arasindaki
tedavi siirecinde, hem hastanin korunmasi hem de hekim ile hasta arasindaki
giiven iliskisinin sarsilmamas1 amaciyla, hekimin hastasina dair 6grendigi sir
veya sirlar1 saklama ytiktimliltigii vardir. Hekimin bu yiiktimlultgt mutlak
olmay1p, sinirlar: da stz konusudur. Hekimin sir saklama ytiktimliligtintin
sinirini, hastanin rizasi, zorunluluk hali, bilirkisilik, taniklik ve kanuni
bildirim ytktimliiliikleri olusturur. Baska bir deyisle, bu hallerin varlig:
halinde hekimin sir saklama ytiktimliiltigli s6z konusu olmaz. Bu calismada,
hekimin sir saklama ytiktimliltgtintin kapsamu ve sinir1 anlatilmaya ¢alisilip,
doktrinde tartisilan konulara ¢oztiim Onerileri 6zellikle bildirim
ytiktimliiliiklerinden, hekimin sugu bildirme ytikiimliigti acgisindan ele
almacaktr.

Hekimin sir saklama ytikiimliiltigtintin kapsamin belirleyebilmek igin
sir kavraminin  oncelikle tammimin yapilmasi gerekir. Sir kiginin gizli
kalmasini istedigi ve tigtincti kisiler tarafindan bilinmesini istemedigi konular
veya olaylardir. Bununla birlikte, hekimin sir saklama yiiktimliiliigiinden
bahsedebilmek icin sirrin mesleki sir da olmas: gerekir. Mesleki sir
kavramindan maksat, hekimin gorevi sirasinda, gorevi geregi ogrendigi
sirlardir.

Hekimin gorevini yapmasma yardim eden kisilerin de 6rnegin, hasta
bakici, hemsire, idari personel gibi, 6grendikleri sirlar1 saklama ytikiimluligi
vardir. Hekimin sir saklama yiktmlultgti tedavi stireciyle baslamakla
birlikte, ytikiimliiliigitin sona ermesi bakimindan bir siire yoktur. Hasta
oldiikten sonra dahi sir saklama yiikiimliigi devam etmektedir.

Hekimin sir saklama ytikiimliltigtiniin ilk smir1 hastanin rizasidir. Bu
bakimdan hastanin rizasi mevcut ise, hekimin hastanin sirrini tigtincii kigilere
agiklamasi, sir saklama ytktmltigtinii ihlal etmez. Kisinin rizasi olsa dahi,
tizerinde tasarruf edilemeyecek haklar bakimindan bu riza gegerli degildir.
Ornegin, sirrin agtklanmast kisilik haklarma aykari ise riza gegerli degildir.

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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Hekimin bir diger sir saklama yiikiimltigtintin sinirin1 zorunluluk hali
olusturur. Bu zorunluluk hali hekimin yasal olarak kendini savunmasi
gereken hallerde ortaya cikar.

Hekimin taniklik yapmas: gereken hallerde ise, gerek HMK. m. 250/1,
gerek CMK. m. 46/1 uyarinca, hekime tanikliktan ¢ekinme hakki verilmistir.
Hekimin, taniklik yapmasi halinde, hastasinun sirrini agiklamasi ve agiklama
sebebiyle hastasinin zarar gormesi muhtemel ise, tamikliktan cekinmesi,
hekim acisindan ileride aleyhine dogmasi muhtemel sonuclara kars: faydali
olacaktir.

Bilirkisiler agisindan ise, tanuklikta oldugu gibi, cekinme hakki vardir.
Fakat bu durumda ikili bir ayrim yapmak gerekir. Sayet atanan bilirkisi
tedavisini tistlendigi hastas1 hakkinda bilirkisilik yapmas1 igin
gorevlendirilmis ise, bu durumda, hekimin sir saklama ytiktimliiltigtinti ihlal
etmesi olas1 oldugundan bilirkisilikten gekilmesi uygun olur. Sayet bilirkisi
tedavi stirecinin bir parcasi olmadig: bir vaka icin bilirkisilik gorevine davet
edilmis ise, bu durumda bilirkisinin arastirmasm yapti§1 sirada dgrendigi
bilgiler, kisinin sur1 kapsaminda degerlendirilse dahi, sir saklama
yliktimliigtiniin ihlali s6z konusu olmaz.

Hekimlere, gesitli kanuni diizenlemelerle bildirim ytiktimlaltgi
yiiklenmistir. Bu bildirim yiikiimliiliiklerinden en ¢nemlilerinden biri sucu
bildirme ytikuimlilugiidiir. Hekimler karsilastiklar1 vakalarin teshis ve
tedavisi stiresince bir sugun islendigi konusunda kanaat getirirlerse, bunu
ilgili makamlara bildirmek zorundadir. Kanunkoyucu, hekimin sugu
bildirmesini bir yiiktimliilitk olarak hekime ytiklemekle kalmamuis, ayrica
bildirmemesi halinde bunu TCK. m. 278-280 maddeleri arasinda bir sug
olarak diizenlemistir. Kanunkoyucu toplumsal ve bireysel yarar
catismasinda, tercihini toplumsal yarardan yana kullanmistir. Sugu bildirme
yiikiimltulugiinin mutlak olmasi sebebiyle, kisinin tedavi siirecinden
kacinmasma neden olacagi ve bu sebeple kisinin saghginin olumsuz
etkilenecegi yonlerinden doktrinde elestirilmekte ¢oztim olarak hekime bir
takdir yetkisi taninmas gerektigi ileri stirtilmektedir.

Sir saklama ytktumliltigli, hekim ile hasta arasindaki iliskinin saglhkli
sekilde yurutilmesi icin gerekli bir ytktumlilikttir. Sir saklama
yikimlilugiinin en tartisilan smurlarindan biri hekimin sugu bildirme
yuktmlultgtdir. Her ne kadar doktrinde, bu hususta hekime bir takdir
yetkisi taninmasi gerektigi ifade edilse de; hekimin bir sug islendigi kanaatine
ulasmasi, istisnai hallerde ve bazi uzmanlik konular1 bakimindan s6z konusu
olur. Bu sebeple, hekimlere sugu bildirme konusunda, bir takdir yetkisi
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taninmasi gerektigi hususuna katilmiyoruz. Bununla birlikte, hekime sucun
bildirilmesi konusunda bir takdir yetkisi verilmesi halinde, kimi durumlarda
islenen sugun cezasiz kalmasina sebep olabilmesi ihtimali de s6z konusudur.

Anahtar Kelimeler: Sir Saklama Yiikiimliiliigi, Hekimin Sir Saklama
Yikiimltigii, Hekimin Sucu Bildirme Ytiktimlultigi.

BIOHUKUK SEMPOZYUMU 213



Ars. Gor. Ugur Dogru - Hekimin Sir Saklama Yiikiimliiliigii ve Sinirlar

DOCTOR'S OBLIGATION TO KEEP SECRET AND ITS LIMITS
Ars. Gor. Ugur DOGRU
ABSTRACT

The doctor may learn the patient's secret or secrets during the treatment
process due to the nature of his profession. The doctor's learning of these
secrets either occurs during the treatment process or is possible when the
patient tells the doctor. During the treatment process between the doctor and
the patient, the doctor has the obligation to keep the secret or secrets he learns
about his patient, both for the protection of the patient and to prevent the
breach of trust between the doctor and the patient. This obligation of the
doctor is not absolute, and it also has limits. The limits of the doctor's
obligation to keep secrets are formed by the patient's consent, state of
necessity, expert witness, witness and legal notification obligations. In other
words, in the presence of these situations, the doctor's obligation to keep
secrets does not come into question. In this study, the scope and limits of the
doctor's obligation to keep secrets will be tried to be explained, and solution
proposals for the issues discussed in the doctrine will be discussed, especially
in terms of notification obligations and the doctor's obligation to report
crimes.

In order to determine the scope of the doctor's obligation to keep secrets,
the concept of secret must first be determined. Secrets are matters or events
that the person wants to keep secret and does not want to be known by third
parties. However, in order to speak of the doctor's obligation to keep secrets,
the secret must also be a professional secret.The concept of professional secret
refers to secrets that the doctor learns during the course of his/her duty.
People who help the doctor perform his/her duty, such as patient care nurses
and administrative staff, also have an obligation to keep the secrets they learn.
Although the doctor's obligation to keep secrets begins with the treatment
process, there is no time limit for the obligation to end. The obligation to keep
secrets continues even after the patient dies.

The first limit of the doctor's obligation to keep secrets is the patient's
consent. In this respect, if the patient's consent is present, the doctor's
disclosure of the patient's secret to third parties does not violate the obligation
to keep secrets. Even if the person consents, this consent is not valid for rights
that cannot be disposed of. For example, if the disclosure of the secret violates
personal rights, the consent is not valid.
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The state of necessity constitutes another limit of the doctor's obligation
to keep secrets. This state of necessity arises in cases where the doctor must
legally defend himself.

In cases where the doctor is required to testify, the doctor is given the
right to refrain from testifying, both in accordance with Article 250/1 of the
Civil Procedure Code and Article 46/1 of the Criminal Procedure Code. If the
doctor discloses the patient's secret and the patient is likely to be harmed due
to the disclosure, refraining from testifying will be beneficial for the doctor
against possible consequences that may arise against him/her in the future.

As for experts, there is a right to refrain, as in testimony. However, a
twofold distinction must be made in this case. If the appointed expert is
assigned to be an expert on a patient for whom he/she is treating, then it
would be appropriate for the doctor to withdraw from the expert role, as
he/she is likely to breach the obligation of confidentiality. If the expert is
invited to be an expert on a case in which he/she is not a part of the treatment
process, then even if the information the expert learns during his/her research
is considered to be within the scope of the person's secret, there is no breach
of the obligation of confidentiality.

Doctors have been given the obligation to report by various legal
regulations. One of the most important of these obligations to report is the
obligation to report a crime. If doctors come to the conclusion that a crime has
been committed during the diagnosis and treatment of the cases they
encounter, they must report this to the relevant authorities. The legislator has
not only imposed an obligation on doctors to report a crime, but has also
regulated failure to report a crime as a crime in articles 278-280 of the Turkish
Penal Code. Doctors' obligation to report a crime is absolute and there is no
exception in the laws. In the conflict between the interests of society and
individuals, the legislator has made a choice in favor of the benefit of society.
The absolute obligation to report a crime is criticized in the doctrine because
it will cause the person to avoid the treatment process and therefore the
person's health will be negatively affected, and it is suggested that the doctor
be given a discretionary power as a solution.

The obligation to keep secrets is a necessary obligation for the healthy
conduct of the relationship between the doctor and the patient. One of the
most controversial limits of the obligation to keep secrets is the doctor's
obligation to report a crime. Although it is stated in the doctrine that the
doctor should be given a discretionary power in this regard; the doctor's belief
that a crime has been committed is an issue in exceptional cases and in terms
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of certain specialized subjects. For this reason, we do not agree that doctors
should be given a discretionary power in reporting a crime. However, if the
doctor is given a discretionary power in reporting a crime, there is a
possibility that in some cases the crime committed may go unpunished.

Keywords: Obligation to Maintain Confidentiality, Doctor's Obligation
to Maintain Confidentiality, Doctor's Obligation to Report Crime.
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AKILCI ILAC KULLANIMI VE AKILLI iLACLAR: SAGLIK
HUKUKU BAGLAMINDA FARKLILIKLAR VE UYGULAMA
ALANLARI

Ars. Gor. Dr. Oguzhan ERTEKIN®

Tum tedavilerin amaci hastanin saglik durumunun iyilesmesi,
iyilesmenin miimkiin olamayacag1 durumlarda hastaliin semptomlarmin
kontrol altma alinmasi ve hastanin yasam kalitesinin artirilmasidir. Bu amaca
ulasmaya calisilirken kullanilan ilaglar ise viicudun calisma seklini etkileyen
kimyasal veya biyolojik bilesiklerdir. Ilaglar insanlar i¢in olmazsa olmaz,
vazgecilmez ve ikame edilemez nitelikteki trtinlerdir. Guntimiizde
hastaliklarin tedavisinde en ¢ok kullanilan yontem, farmakoterapi (ilag
tedavisi) olarak karsimiza ¢ikmaktadir.

Her yil binlerce insanin hayati ilaglar sayesinde kurtulmakta ve yine
binlerce insan ila¢ kullanarak hayata tutunmaktadir. Buna karsilik hayat
kurtaran ilaglarm insan saghg bakimindan tasidigi potansiyel riskler, bir
paradoksa da sebep olmaktadir. Dozaji ayarlanmis zehir niteligi tasiyan
ilaglar, her yil binlerce insanin hayatin1 kaybetmesine ya da yaralanmasina
yol agmaktadir. Ilaglarin binyesinde tasidiklart muhtemel tehlikelerin yani
sira ilag gesitlerinin artmasi ve tedavi yontemlerindeki alternatiflerin
¢ogalmasi gibi sebepler ilag seciminin 6nemini artirmistir. Ctinkii ilag se¢imi
ve kullanmminda bilingli davranilmamasi sonucu hastalar cesitli zararlara
ugrayabilmektedir. Bu zararlar, gerekli olmamasina ragmen ilag kullanilmasi,
ila¢ endikasyonu bakimindan yanlis, ya da yetersiz ilag secimi sebebiyle
yanlis tedavinin uygulanmasi, farmakolojik etkisi stipheli, ilaglarin
kullanilmasi, endikasyona uygun olsa bile ilacin uygun olmayan dozlarda ve
zaman araliklarinda kullanilmasi gibi sebeplerden dogabilmektedir. Ilag
seciminden ve kullanimindan kaynaklanan zararlarm onlenmesi ya da en
azmndan asgari diizeye indirilebilmesi gerektigi icin son zamanlarda siklikla
“akilcr ilag kullanmimi” ve “akilliila¢” kavramlar: giindeme gelmektedir.

Akilar ilag kullanimi, hastanin biyolojik yapisi, yasam kalitesi ve ddeme
gticti gibi faktorler dikkate alinarak hastaligin tedavi edilebilmesi icin mevcut
olan ilaglar icinden en uygun olaninin segilmesi ve kullanilmasidir. Akillr ilag
ise hedefe yonelik calisan, biyoteknoloji veya genetik miihendisligi
kullarularak gelistirilen ilaclara verilen genel bir isimdir. Buna gore, akilci ilag

* Kirikkale Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali.
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kullanimu, ilaglarin etkili ve giivenli sekilde kullanilmasiyla ilgili genel bir
yaklasimi ifade eder. Akalli ilag ise teknolojik olarak gelistirilmis ve genellikle
hedefe yonelik tedavi saglayan biyoteknolojik ozelliklere sahip ilaglar:
tanimlar. Akilcr ilag kullanimi, her ttirlt ilag (antibiyotikler, agr1 kesiciler,
tedavi edici ilaglar vb.) tedavisinde etkinligi ve kaliteyi artirmay1 amaclar.
Ayni zamanda ilacin hastaya nasil verilmesi gerektigi ile ilgilidir. Akilliilaclar
ise genellikle belirli bir hastalik i¢in 6zel olarak tasarlanmis ilaglardir.
Ozellikle kanser, geriatrik hastaliklar ve genetik hastaliklarda ya da
immiinoterapiler gibi tedavi yontemlerinde kullanilmaktadar.

Akilear ilag kullanimy, ilaglarin dogru bir sekilde secilmesini ve dogru
dozda kullamilmasimmi saglamak amaciyla yan etkilerin ve istenmeyen
sonuglarin azaltilmasina yardimci olmaktadir. Ancak bu, ilaglarin hastada
genetik veya molekiiler diizeyde daha spesifik olarak hedeflenmesini
icermemektedir. Geleneksel ilaclardan farkhi olarak akilli ilaglar, dogrudan
hastalikl1 hiicreleri veya belirli biyolojik mekanizmalar1 hedef alarak daha
etkili bir tedavi saglamakta ve yan etkileri en aza indirmektedir. Bu ilaglar,
biyolojik isaretleyiciler (biomarker) kullanarak viicutta dogru bolgeye
yonlendirilmekte ve tedavi silirecini optimize etmektedir. Akilli ilaclar
yalmizca hastalikli hiicrelere etki etmekte ve saglikli hiicrelere zarar
vermemektedir.

Akilar ilag kullanimi, regetelerin dogru yazilmasini, ilaglarin dogru
dozda ve dogru sekilde kullanilmasini saglamay1 amacladig: icin ilag hukuku
mevzuati kapsaminda denetlenmektedir. Yeni ilaclarin onay stirecine tabi
olan akilli ilaglar ise saglik otoriteleri tarafindan siki bir denetimden
gecmektedir. Ayrica akilli ilaglar genellikle yenilik¢i biyoteknolojik tirtinler
olduklari icin patent ile korunmaktadir. Bununla birlikte akilci ilaglar, yogun
bir arastirma-gelistirme faaliyeti sonucunda ortaya ciktiklar igin patent ve
pazarlama giderleri dikkate alindiginda mali ytikleri cok fazladir. Bu sebeple
belirli kistaslar dahilinde geri ddeme sistemine dahil edilmektedir.

Akilarilag kullanimina iliskin hukuki sorumluluklar genellikle hastalarm
dogru tedavi almasini saglama ve yan etkilerden ka¢inma ile ilgilidir. Saglik
profesyonelleri tarafindan dogru ilaglarin dogru sekilde kullamilmas:
gerektigi icin yanlis ila¢ yazilmasi ya da asir1 dozda ila¢ kullanimui gibi
sebeplerle hastalarin zarar gormesi durumunda tibbi hatalar ve ihmal
davalar1 glindeme gelebilmektedir. Akilli ilaglar ise daha yenilik¢i ve
teknolojik tirtinler olduklar i¢cin ihmal, patent ihlali, tibbi tirtin sorumlulugu
ve giivenlik ihlalleri gibi hukuki davalara konu olabilmektedir. Ayrica, bu
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ilaglarin pazara sunulmasindan 6nceki klinik deneyler ve etik onay stirecleri
de hukuki bir baglam olusturmaktadur.

Akilcr ilag kullanimi hukuken daha ¢ok ilaglarin dogru, gtivenli ve etkili
kullanimz1 ile ilgili diizenlemeleri ifade etmektedir. Saglik hizmetleri
saglayicilar: bu konuda belirli ytiktimliiliikler tasimaktadir. Akilli ilaglar ise
daha ¢ok biyoteknolojik ve yenilikgi ilaclar olarak gelistirilme, onay, patent
haklar1 ve tedarik siirecleri agisindan hukuki diizenlemelere tabidir. Bu
baglamda her iki kavram da farkli yonlerden hukuki diizenlemeler
gerektirmekte ve farkli yasal sorumluluklar1 ve prosediirleri icermektedir.
Akilar ila¢ kullamimi ile akilli ila¢ kavramlari arasinda tamim, kapsam,
uygulama alani ve iliskin olduklar1 hukuki dtizenlemeler bakimindan
farklhiiklar bulunmaktadir. Bu sebeple her iki kavramin net sekilde
birbirinden ayirt edilmesi, kapsamlarmin ve wuygulama alanlarimin
belirlenmesi ve farkliliklarinin ortaya konulmas: gerekmektedir.

Anahtar Kelimeler: lac, Akilar Ilac Kullanimi, Akilli Tlag, Saglik
Hukuku.
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RATIONAL DRUG USE AND SMART DRUGS: DIFFERENCES AND
APPLICATION AREAS IN THE CONTEXT OF HEALTH LAW

Ars. Gér. Dr. Oguzhan ERTEKIN
ABSTRACT

The primary goal of all treatments is to improve the patient's health
condition, to control the symptoms of the disease when recovery is not
possible, and to enhance the patient's quality of life. The drugs used to achieve
this goal are chemical or biological compounds that affect the functioning of
the body. Drugs are indispensable, irreplaceable, and essential products for
humans. Today, the most common method in disease treatment is
pharmacotherapy (drug therapy).

Every year, thousands of lives are saved thanks to medications, and
thousands more manage to hold onto life through their use. However, the
potential risks posed by life-saving drugs to human health also create a
paradox. Medications, which can be described as poisons in adjusted doses,
cause the death or injury of thousands of people each year. In addition to the
inherent dangers of drugs, factors such as the increasing variety of
medications and the proliferation of alternative treatment methods have
underscored the importance of proper drug selection. Because failure to act
consciously in the selection and use of drugs can result in various harms to
patients. These harms may arise from unnecessary drug use, incorrect or
inadequate drug selection in terms of indication, administration of incorrect
treatment, use of drugs with questionable pharmacological effects, or even
the administration of appropriate drugs at inappropriate doses and intervals.
Since it is necessary to prevent or at least minimize the harms caused by drug
selection and use, the concepts of “rational drug use” and “smart drugs” have
recently come to the forefront.

Rational drug use refers to the selection and use of the most appropriate
drug from among available options, taking into account factors such as the
patient's biological structure, quality of life, and financial capacity. Smart
drugs, on the other hand, is a general term for drugs developed using
biotechnology or genetic engineering that work in a targeted manner.
Accordingly, rational drug use represents a general approach to the effective
and safe use of medications. Smart drugs, however, are technologically
advanced, often designed for targeted therapy, and possess biotechnological
features. Rational drug use aims to enhance efficacy and quality in all types
of drug therapies (antibiotics, painkillers, therapeutic drugs, etc.). It also
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concerns the correct administration of the drug to the patient. Smart drugs,
on the other hand, are often designed specifically for certain diseases,
particularly in the treatment of cancer, geriatric diseases, genetic disorders, or
in therapies like immunotherapies.

Rational drug use helps reduce side effects and undesirable outcomes by
ensuring the correct selection and appropriate dosage of medications.
However, it does not include the specific targeting of drugs at the genetic or
molecular level in patients. Unlike traditional drugs, smart drugs provide
more effective treatment by directly targeting diseased cells or specific
biological mechanisms and minimizing side effects. These drugs are directed
to the correct area in the body using biological markers (biomarkers) and
optimize the treatment process. Smart drugs affect only diseased cells and do
not harm healthy cells.

Rational drug use aims to ensure accurate prescriptions and the correct
and safe use of medications and is therefore regulated under pharmaceutical
law. Smart drugs, which are subject to approval processes as new
medications, are rigorously monitored by health authorities. Moreover, as
innovative biotechnological products, smart drugs are often protected by
patents. However, the research and development efforts that lead to rational
drug use are highly costly, considering patent and marketing expenses.
Therefore, they are included in reimbursement systems under certain criteria.

Legal responsibilities regarding rational drug use generally focus on
ensuring that patients receive appropriate treatment and avoiding side
effects. Since health professionals are expected to use the correct medications
appropriately, cases of medical errors and negligence may arise if patients are
harmed due to incorrect prescriptions or overdoses. Smart drugs, being more
innovative and technological products, may be subject to legal disputes
involving negligence, patent infringement, medical product liability, and
safety violations. Additionally, the clinical trials and ethical approval
processes required before the market launch of these drugs also create a legal
context.

From a legal perspective, rational drug use primarily refers to
regulations on the correct, safe, and effective use of medications. Healthcare
providers bear certain responsibilities in this regard. Smart drugs, on the
other hand, are subject to legal regulations regarding their development,
approval, patent rights, and supply processes as biotechnological and
innovative drugs. In this context, both concepts require different legal
regulations and involve distinct legal responsibilities and procedures. There
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are differences between the concepts of rational drug use and smart drugs in
terms of definition, scope, application area, and associated legal regulations.
Therefore, it is essential to clearly distinguish between the two concepts,
define their scopes and application areas, and highlight their differences.

Keywords: Drug, Rational Drug Use, Smart Drug, Health Law.
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